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is not accessory use to station (La. App.), 
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76 

Statute restricting adult-oriented establish- 

ments is valid when it prohibits dimly lit 

and enclosed viewing areas for adult vid- 
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Statute that limited the size, number, and 
content of business signs that could be 
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ucts, is accessory use to truck garden when 
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land is agricultural activity (Mass. App.), 
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Pennsylvania statute protecting farm opera- 
tions from nuisance suits and ordinances 
does not prevent township from enforcing 
injunction to prevent poultry operation 
from transporting poultry to its facility for 
slaughter (Pa. App.), 35 

Statute limiting regulation of farm land and 
structures does not preclude requirement 
of special permits for proposed farm stand, 
accessory use, or imposition of reasonable 
conditions on farm stand operation (Mass. 
App.), 335 

Township is not authorized to impose set- 
back and bonding requirements on hog 
farming operation with sewage lagoon sys- 
tems when state statute does not allow 
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dences but not multifamily buildings near 
airport in initial phase of noise abatement 
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App.), 320 

Statute prohibiting a heliport within nine 
miles of a national park is constitutional 
and not preempted by federal law (Tenn.), 
284 


AMORTIZATION 

Ordinance making pole signs subject to re- 
moval after amortization period, but ex- 
empting certain small signs, is preempted 
by state statute (Cal. App.), 362 


ANNEXATION 

City council may defeat its own resolution to 
annex land and, at same meeting, adopt 
ordinance to annex same land when peti- 
tioned to do so by landowner (N.D.), 33 

City’s deviation from zoning called for in 
sector plan for recently annexed area is 
rezoning that must comply with rezoning 
requirements (N.M. App.), 132 

On land outside of city limits, city can refuse 
to provide sewer service or condition ser- 
vice on annexation even if land is in 
municipality's sewer service territory as 
established by interlocal agreement (Fla.), 
118 

Record does not support finding that annex- 
ation is reasonable when primary motive 
appears to be expansion of tax base, and 
no one from area to be annexed voices 
support (Miss.), 266 





APPEALS AND APPEAL 

PROCEDURES 

Because law at time of appeals court decision 
is applicable law, denial of building per- 
mit for attached garage is proper when 
applicant cannot meet 10-foot setback re- 
quirement enacted in good faith after court 
earlier ordered issuance of variance for 
garage (N.Y. App.), 58 

Because zoning board of appeals is quasi- 
judicial body, it cannot appeal district court’s 
judgment reviewing board’s decision (La. 
App.), 13 

City council lacks jurisdiction to hear appeal 
of issuance of building permit to build 
house where opposing neighbors do not 
file appeal within prescribed period (Utah 
App.), 384 

Homeowner association’s attempt to appeal 
approval of subdivision, which was ap- 
proved by deemed approval statute, is un- 
timely despite minor amendment of plan 
when appeal was filed one year after deemed 
approval (Pa. App.), 174 

Outdoor advertiser claiming injury from de- 
velopment agency’s relocation of billboards 
may seek court appeal only via writ of 
certiorari when statute provides no other 
right to review (Minn. App.), 19 

Party claiming zoning decision approving 
conditional use permit lacks any eviden- 
tiary support need not point to contradic- 
tory evidence or evidence absent from record 
(Ore. App.), 66 

Time limit of 30 days in which site plan may 
be appealed to court begins when final 
certificate of appropriateness is filed rather 
than when preliminary approval for cer- 
tificate is given (Fla. App.), 189 

Where ordinance does not provide for ap- 
peal of denial of special land-use permit to 
zoning board of appeals, denial may be 
appealed to trial court (Mich. App.), 16 

Zoning board’s failure to certify its record 
for appeal did not justify property owners’ 
failure to pursue appeal, and case was 
properly terminated for lack of activity. 
(Pa. App.), 36 


ATTORNEY FEES 

Parish is liable for attorney fees when it filed 
a complaint without verifying ownership 
of property by alleged zoning violator (La. 
App.), 331 

Party can be considered a “prevailing party,” 
entitled to attorney fees and costs, when 
case was dismissed before Land Use Board 
of Appeals made a decision on the merits 
(Ore. App.), 176 

Regulatory Reform Act provision for attor- 
ney fees on appeal of land-use decisions 
does not apply to appeal filed one month 
before act became effective (Wash. App.), 
287 


BOUNDARIES 
Petition of incorporation is void when it in- 
cludes land annexed by another municipal 
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corporation and defect cannot not be cured 
by amending petition to exclude overlap- 
ping land (Mo. App.), 91 


BUILDING CODES 

Convictions on building code violations must 
be reversed when municipality fails to in- 
troduce into evidence the parts of building 
code on which charges were based (Mo. 
App.), 159 


BUILDING PERMITS 

Although sewage system was approved three 
years ago, building permit may be denied 
on basis of sewage system that was inad- 
equate at time of application (Pa. App.), 
213 

Increase in building permit fee is valid when 
used to pay for private engineers to assist 
code enforcement officer in dealing with 
problems related to cracking of building 
foundations (Va.), 146 

Landowner is not excused from permit con- 
dition of rebuilding own dilapidated re- 
taining wall on basis that adjacent land- 
owners will not allow access when statutes 
give license of entry to make repairs (N.Y. 
App.), 237 

Municipality may condition building permit 
for construction of residence addition on 
reconstruction of dilapidated retaining wall 
when wall is legitimately related to addi- 
tion (N.Y. App.), 237 

Township is not liable for land value lost 
when township issued permit for lot that 
was unbuildable due to underground brook 
flowing through a subterranean culvert 
installed 70 years ago and not in chain of 
title (N.J. App.), 308 

Township may enforce terms of permit and 
site plan, requiring pavement of drive- 
way and planting to stabilize exposed 
areas after completion of construction 
(Pa. App.), 214 


CIVIL RIGHTS 

Developer is entitled to damages and inter- 
est on takings claim, but not on civil rights 
claim, based on city’s requirement that 
developers replace demolished low-income 
housing or pay a fee (Wash.), 355 

Hispanic parents failed to show that school 
board’s decision to close neighborhood el- 
ementary schools and open charter school 
would violate either the equal protection 
clause or Title VI of the Civil Rights Act 
(U.S. App., 10th Cir.), 6 

Mere allegation of pressure to hire certain 
attorney from senior planner act is insuffi- 
cient to support claim of civil rights viola- 
tion when planner approved development 
plans prior to hiring of suggested attorney 
(Mass.), 53 

Michigan civil rights act prohibition against 
discrimination based on marital status is not 
violated by landlord’s refusal to rent to un- 
married couple because being unmarried is 
conduct, not status (Mich. App.), 337 





New HUD regulations, relaxing the stan- 
dard for determining whether “housing 
for older persons” exemption of Fair Hous- 
ing Act was met, do not apply retroac- 
tively to complaint of discrimination based 
on familial status against mobile home park 
(U.S. App., 9th Cir.), 326 

Organization providing housing to former 
drug and alcohol abusers is entitled to 
damages, including loss of charitable con- 
tributions, when district wrongfully is- 
sued stop work order (U.S. App., D.C. 
Cir.), 328 

Owner who sued township and made public 
complaints against officials cannot estab- 
lish equal protection violation for selective 
enforcement because he does not consti- 
tute a class shielded by equal protection 
(U.S. trial, E.D. Mich.), 263 

To prevail on allegation that enforcement 
actions were civil rights violations in re- 
taliation for hotel owner’s challenge to or- 
dinance, owner must prove that actions 
were more than attempts to gain conform- 
ance to law (Cal. App.), 186 


COASTAL AND WETLAND 

REGULATION 

Coastal commission can impose more than 
$10 million in fines against development 
corporation for subdividing property in 
violation of permits and deed restrictions 
when violations are flagrant and numer- 
ous (Cal. App.), 292 

Denial of permit to fill wetlands does not 
constitute uncompensated taking of prop- 
erty when agency denying permit proposed 
alternatives and substantial part of the prop- 
erty could be developed without permit 
(N.C. App.), 170 

Denial of single application for development 
does not amount to inverse condemnation 
where owner bought land knowing that it 
was subject to wetlands regulations (R.I.), 
176 

Interim land-use ordinance is effective in pro- 
hibiting higher densities and does not have 
to be certified by Coastal Commission when 
it does not change permitted use under 
city’s local coastal program (Cal. App.), 
220 

Local commission’s denial of construction in 
wetlands buffer area on one of developer's 
38 lots is not preempted by state agency’s 
permission when state statute allows local 
bylaws to be more restrictive (Mass. App.), 
125 


COMPREHENSIVE PLANS 

Amendments to comprehensive land-use 
plans are legislative decisions that are sub- 
ject to “fairly debatable” standard of re- 
view rather than strict scrutiny even when 
being sought as part of rezoning of indi- 
vidual parcel of land (Fla.), 295 

Board of selectmen’s refusal to give written 
assurance that the proposed sewer exten- 
sion is consistent with town comprehen- 





sive plan is valid when plan calls for envi- 
ronmentally sound development in areas 
served by sewer system (Me.), 299 

Court must remand case back to state land 
use appeals board when board’s decision 
makes it impossible for court to discern if 
city followed its plan’s environmental goals 
when granting lot line adjustment (Ore. 
App.), 317 

Denial of applications for amendments to 
county’s comprehensive growth manage- 
ment plan is legislative action to be re- 
viewed under fairly debatable standard 
rather than more strict standard applicable 
to rezoning denials (Fla. App.), 8 

Plan commission has authority to deny plat 
approval based on inconsistency with mas- 
ter plan element that is not included on 
official map (Wis.), 181 

Trial court has authority to order issuance 
of building permit after declaring zon- 
ing ordinance invalid due to town’s fail- 
ure to adopt comprehensive plan (Va.), 
388 


CONDITIONAL USES 

Board abuses its discretion when conditional 
use proposal to expand chiropractors’ of- 
fice would not increase number of patients 
or office hours, but permit is denied on 
basis of traffic increase and nonresidential 
feature (Pa. App.), 278 

Conditional use permit for radio communi- 
cations tower is properly granted when 
one commissioner based positive vote on 
personal knowledge disclosed on record 
of hearing (Mo. App.), 303 

Conditional use permit issued to landowner 
for racetrack is valid when it is fairly de- 
batable for city council to find that auto- 
mobile racetrack is form of public amuse- 
ment similar to pool hall or golf driving 
range (Va.), 248 

Denial of conditional use permit is not sup- 
ported by reliable, probative, and substan- 
tial evidence when record lacks factual 
support for denial and contains unsub- 
stantiated opinions (Ohio App), 138 

Ordinance authorizing excavating, stripping, 
leveling “mineral extraction operations” 
as conditional use authorizes blasting and 
crushing, but town’s failure to mail notice 
to all owners of property within half-mile 
of use invalidates grant of permit (Wis.), 
323 

Zoning board does not have authority to 
place condition on permitted use when 
approving related conditional use when 
ordinance is ambiguous about authority 
to impose condition on permitted use (Ohio 
App.), 274 


CONDITIONAL ZONING 

Municipality may condition building permit 
for construction of residence addition on 
reconstruction of dilapidated retaining wall 
when wall is legitimately related to addi- 
tion (N.Y. App.), 237 
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CONDOMINIUMS AND COOPS 

Condominium association’s no children rule 
(and covenant) violates Fair Housing Act 
provision protecting families with children 
when housing does not qualify as housing 
for older persons under Act (U.S. trial, IIl.), 
49 


CONFLICTS OF INTEREST 

Board member’s expert testimony before the 
board, leading to granting of requested 
variances, creates potential conflict of in- 
terest that invalidates board’s actions (N.J. 
App.), 201 

Chairman of zoning board who is also prin- 
cipal of private religious school may com- 
mit official misconduct by agreeing to ad- 
vocate for developer’s project in exchange 
for donation to school (N.J. App.), 339 

City council did not violate First Amend- 
ment rights of council member by remov- 
ing member from metropolitan transpor- 
tation planning organization when member 
failed to support the council’s position with 
respect to transportation issue (U.S. App., 
5th Cir.), 104 

Township attorney’s appearance before zon- 
ing board to oppose certification of non- 
conforming use did not taint proceedings 
when board's decision is not subject to 
appeal to township governing body (N_J. 
App.), 160 


CONSENT PROVISIONS 

Protest provision in zoning statute is uncon- 
stitutional when it merely vetoes rezoning 
on protest and contains no standards or 
legislative bypass provision which would 
allow for review of protest (S.D.), 247 


CONSTITUTIONAL LAW 

City may prohibit multiple food vendor per- 
mits by single individuals offering food 
for sale from sidewalk carts or vehicles on 
public space, without offending due pro- 
cess or equal protection clauses (N.Y. App.), 
59 

County application of six-year moratorium 
to deny landowner permission to convert 
forest land to residence did not violate 
landowner’s due process rights (Wash. 
App.), 250 

County ordinance requiring merchant to ob- 
tain a license before advertising “closing 
out” sale infringes on merchant's constitu- 
tional right to engage in truthful and non- 
misleading commercial speech and is in- 
valid prior restraint (Md.), 261 

Display of Latin cross in public park violates 
California constitution, although cross is a 
prominent landmark (U.S. App., 9th Cir.), 
110 

General claim of violation of substantive 
due process is not available to subdivi- 
sion developer when relief is available 
under specific constitutional provision 
such as takings clause (U.S. App., 9th 
Cir.), 321 
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Law prohibiting sexually oriented businesses 
from providing booths to its patrons is 
valid content-neutral regulation aimed at 
minimizing dangers to public health by 
limiting sexual activity (N.J. App), 234 

Ordinance prohibiting owners from paint- 
ing and performing repairs on numerous 
automobiles in a two-car garage in a resi- 
dential district is not vague because it is 
commonly understood that it allows home 
owners to do simple repairs and standard 
maintenance (Pa. App.), 279 

Ordinance prohibiting waste disposal sites 
within three miles of lake has a rational 
basis and does not violate equal protection 
or substantive due process rights of owner 
who had obtained tentative state approval 
for landfill before ordinance was enacted 
(U.S. trial, Tex.), 74 

Ordinance regulating charitable solicitation 
is unconstitutionally vague when it does 
not specify all information required of or- 
ganizations because it vests unbridled dis- 
cretion in public officials (U.S. trial, Cal.), 
184 

Ordinance that prohibits landowners from 
keeping wolves in their home is constitu- 
tionally valid exercise of town’s police power 
(S.C.), 143 

Protest provision in zoning statute is uncon- 
stitutional when it merely vetoes rezoning 
on protest and contains no standards or 
legislative bypass provision which would 
allow for review of protest (S.D.), 247 

State rule requiring local plans to discourage 
urban sprawl is not invalid simply be- 
cause it cannot be understood by persons 
of common intelligence when subject mat- 
ter does not lend itself to greater specific- 
ity (Fla. App.), 81 

Total ban on door-to-door solicitation is un- 
constitutional because it impermissibly re- 
stricts constitutionally protected commer- 
cial speech (Ohio App.), 210 

Zoning decisions imposing conditions on de- 
velopment projects are not subject to sub- 
stantive due process challenges since zon- 
ing laws are created by state rather than 
constitutional law (U.S. trial, Fla.), 46 

Due Process: 

—Before demolishing hazardous building 
even if it poses a danger, city must provide 
owner with sufficient notice, a hearing, 
and ample opportunity to demolish build- 
ing or to make it safe (Neb. App.), 56 

—City’s policy of dividing land development 
activities into two projects, each requiring 
a separate series of permits, does not vio- 
late developer’s due process rights (U.S. 
App., 5th Cir.), 106 

—Developer is not deprived of due process 
by water district’s denial of water meters 
and connections when district enacted mora- 
torium on new connections and allocated 
remaining connections on first-come basis 
(U.S. trial, Wash.), 108 

—Due process does not mandate that ranch 
owners have the right to sworn testimony, 





unlimited cross-examination, or prehearing 
discovery in connection with a hearing to 
abate a public nuisance (Cal. App.), 112 

—Due process requires more than construc- 
tive notice to mortgagee when zoning board 
grants application from nonowner to de- 
molish residence on property and build a 
church (N.Y. trial), 28 

—Quarry owner's substantive due process 
rights under Fourteenth Amendment are 
not violated by executive action denying 
owner right to use property as a noncon- 
forming use, which is a state-created right 
(U.S. App., 11th Cir.), 154 

—Statute, applied to deny demolition of his- 
toric building, is not unconstitutionally 
vague when statute sets out criteria that 
may be applied and sets reasonable limits 
on those criteria, and reasonable minds 
may differ over what activities are prohib- 
ited (Pa.), 70 

—Town’s failure to conduct a hearing before 
removing debris from property and as- 
sessing costs did not deprive owner of due 
process when owner received cleanup no- 
tice and did not comply within 30 days 
(N.Y. App.), 311 

—Unauthorized oral suspension of building 
permit by district official during heated 
public hearing violated procedural, but 
not substantive, due process rights of per- 
mit holder (U.S. App., D.C. Cir.), 115 

Equal Protection: 

—Regulation prohibiting “any person” from 
permitting nudity or sexual conduct within 
1,000 feet of business licensed to serve al- 
cohol is constitutional (U.S. App., 10th Cir.), 
123 

—Statute requiring county to meet with city 
representatives to establish a collaborative 
process for adoption of countywide plan 
policy does not vest resultant group of city 
and county officials with governmental 
powers nor violate equal protection rights 
of county resident (Wash. App.), 75 

First Amendment: 

—Adult use ordinance is valid when based 
on factual studies and experiences of other 
cities to support the contention that adult 
bookstores can have harmful secondary 
effects such as crime, unsanitary condi- 
tions, and urban blight (U.S. trial, Wis.), 
180 

—Although the placement of newspaper 
newsracks on sidewalks is protected by 
First Amendment, placement of tables 
on public sidewalks for distribution of 
literature is not protected (U.S. App., 11th 
Cir.), 1 

—Church members have stated violations of 
federal constitution and Religious Free- 
dom Restoration Act when they applied 
for special permit allowed under current 
zoning but city instead passed alderman’s 
proposed rezoning that prohibits church 
use (U.S. trial, Ill.), 121 

—City council did not violate First Amend- 
ment rights of council member by remov- 
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ing member from metropolitan transpor- 
tation planning organization when mem- 
ber failed to support the council’s position 
with respect to transportation issue (U.S. 
App., 5th Cir.), 104 

—City does not have to justify ordinance 
limiting construction and relocation of bill- 
boards by showing that it would advance 
the city’s interests in esthetics and traffic 
safety (U.S. App., 9th Cir.), 252 

—City’s display of creche, menorah, snowman, 
Santa Claus, and sled on city hall plaza 
violates establishment clause of First 
Amendment (U.S. App., 3rd Cir.), 130 

—Congress exceeded its authority in passing 
the Religious Freedom Restoration Act of 
1993 because it went beyond its power to 
enforce the Constitution and infringed on 
the judiciary’s power to define constitu- 
tional violations (U.S.), 285 

—Injunction prohibiting certain named per- 
sons alleged to be street gang members 
from appearing with other gang members 
does not violate First Amendment associa- 
tion rights (Cal.), 218 

—Law prohibiting night parking along road 
near site of outdoor spiritual gatherings 
does not substantially interfere with con- 
stitutional free speech or associational rights, 
or rights under Religious Freedom Resto- 
ration Act, but may burden constitutional 
free-exercise rights (U.S. trial, N.Y), 133 

—Law restricting number of licenses for side- 
walk sale of artwork is unconstitutional 
because visual works of art are forms of 
expression entitled to full First Amend- 
ment protection (U.S. App., 2nd Cir.), 163 

—Mass Gathering Act, which provides no 
time frame within which state must act on 
permit application, is unconstitutional, and 
rally organizers who did not apply for 
permit before holding event have stand- 
ing to challenge the law (Ga.), 120 

—Ordinance prohibiting abusive solicitation 
and solicitation of donations at specified 
public locations is valid (U.S. trial, Cal.), 
219 

—Ordinance prohibiting nudity in an estab- 
lishment that sells or dispenses alcohol or 
permits consumption of alcohol on the pre- 
mises is valid (Ala.), 41 

—Ordinance requiring all peddlers to obtain 
$50 license is a constitutional regulation of 
protected expression because license fee 
defrays city’s costs in administering licens- 
ing scheme (U.S. App., 6th Cir.), 172 

—Ordinance restricting the size, height, and 
hours of display of freestanding portable 
signs does not violate First Amendment, 
cause an unconstitutional taking, conflict 
with nonconforming use statute, or violate 
equal protection rights of owners (U.S. trial, 
Ky.), 297 

—Proposed relocation and actual removal of 
sexually explicit and racially offensive art- 
work from lawn adjacent to elementary 
school does not violate the artist’s First 
Amendment rights (La. App.), 369 





—Public entertainment ordinance and reso- 
lution violates free speech rights related to 
annual Indian religious festival when it 
vests unbridled discretion in township coun- 
cil and threatens prior restraint on speech 
without providing procedural safeguards 
(U.S. trial, N.J.), 22 

—Public Housing Authority’s policy of pro- 
hibiting political and religious door-to-door 
solicitation in public housing development 
is unconstitutional when access to hous- 
ing units is from sidewalks and unlocked 
common doors (Mass.), 262 

—Residential picketing ordinance that re- 
stricts picketing in certain areas is content 
based and is unconstitutional when not 
designed to serve compelling government 
interest (U.S. App., 8th Cir.), 64 

—Sign announcing closing of courts and of- 
fices in “observance of Good Friday” vio- 
lates establishment clause, but actual clos- 
ing does not (U.S. trial, Ky.), 225 

—Statute that limited the size, number, and 
content of business signs that could be 
displayed by sexually oriented businesses 
is not an unconstitutional content-based 
restriction on free speech (N.J. App.), 235 

—Town may not prosecute adult business 
operator for not obtaining zoning and oc- 
cupancy permits when town bans adult 
uses by allowing them only in a zone that 
does not exist (Wis. App.), 356 

—Zoning ordinance requiring church to ob- 
tain special use permit for any building 
alteration or extension violates freedom of 
religion in Missouri when not based on 
safety considerations (Mo. App.), 230 

—Zoning ordinance violates First Amend- 
ment when it requires removal of off-pre- 
mises noncommercial signs but not on- 
premises noncommercial signs (U.S. App., 
1st Cir.), 14 


CONTRACT ZONING 

Breach of contract claim, alleging that town 
agreed to rezone property and issue per- 
mit, should have been dismissed because 
town cannot contract away the authority 
of future legislative bodies (N.Y.), 95 

County’s settlement agreement constitutes 
invalid contract zoning when it obligates 
county to rezone property of landowner 
denied rezoning and bypasses required 
due process (Fla. App.), 116 


DAMAGES 

Developer is entitled to damages and inter- 
est on takings claim, but not on civil rights 
claim, based on city’s requirement that 
developers replace demolished low-income 
housing or pay a fee (Wash.), 355 

Landowner has right to civil rights damages 
and to complete construction of industrial 
building when landowner expended sub- 
stantial unrecoverable funds pursuant to 
issued permit, and town wrongfully re- 
voked building permit because of political 
pressure (N.Y. App.), 25 





Organization providing housing to former 
drug and alcohol abusers is entitled to 
damages, including loss of charitable con- 
tributions, when district wrongfully issued 
stop work order (U.S. App., D.C. Cir.), 328 

Subdivision residents who filed suit to block 
sale of house for use as a group home for 
mentally retarded children violated the 
Fair Housing Act and are liable for com- 
pensatory and punitive damages and 
attorney’s fees (U.S. trial, Tex.), 40 


DEDICATIONS AND FEES 

Court cannot properly dismiss taking claim 
related to rezoning conditioned on dedica- 
tion of land for highway expansion with- 
out assessing relationship between condi- 
tion and impact of proposed rezoning (U.S. 
App., 8th Cir.), 2 

Developers’ due process and equal protection 
claims are ripe for litigation when city condi- 
tions approval of zoning and building per- 
mits on the developers’ surrender of a pri- 
vacy buffer (U.S. App., 8th Cir.), 290 

In issuing building permits or certificates of 
occupancy, counties may not charge school 
impact fees in excess of statutory maxi- 
mum fee that may be charged in approv- 
ing new subdivisions (Colo.), 363 

Increase in building permit fee is valid when 
used to pay for private engineers to assist 
code enforcement officer in dealing with 
problems related to cracking of building 
foundations (Va.), 146 

Inspection fee, requiring applicant to pay 
$35 plus 10 percent of the estimated cost of 
construction of improvements, is uncon- 
stitutional (N.Y. App.), 204 

On-site septic tank system fees are valid regu- 
latory fees, not taxes, when reasonably re- 
lated to the costs of issuing permits and 
monitoring surface and groundwater for 
contamination (Wash. App.), 178 

Road unit connection charge that provides 
funds for general road work is a tax not 
authorized by the city’s planning author- 
ity or general police power and not an 
impact fee (Minn.), 198 

Telecommunications company that volun- 
tarily entered into contract with city to pay 
fee for use of public ways and tunnels is 
obligated to pay the fee (Ill. App.), 257 

Wastewater charge, based on usage, is user fee, 
not tax that must be approved by voters, and 
organizations that do not pay charge lack 
standing to challenge it (Mo. App.), 304 

Water resource development fees designed 
to assure 110-year water supply are valid 
when developers benefit from these fees 
by being able to build (Ariz.), 149 


DEFINITIONS 

Board’s failure to make findings and to promptly 
deliver decision to owner does not entitle 
owner to deemed decision because owner 
was not an “applicant,” and matter must be 
remanded to board for findings to facilitate 
judicial review (Pa. App.), 354 
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Deck is part of “principal structure” subject 
to setback, which is to be measured using 
the horizontal method (rather than over 
earth surface) when ordinance does not 
provide method of measurement (Me.), 50 

Deck need not be removed on basis that it is 
uncovered porch when ordinance allows 
deck extensions on private homes if not 
more than two feet high and deck is not 
porch serving as entrance to home (N.D.), 
65 

Hog confinement facility is a use “primarily 
adapted” for use for “agricultural pur- 
poses,” exempt from county zoning regu- 
lations (lowa), 122 

Ordinance authorizing excavating, stripping, 
leveling “mineral extraction operations” 
as a conditional use authorizes blasting 
and crushing, but town’s failure to mail 
notice to all owners of property within 
half-mile of use invalidates grant of per- 
mit (Wis.), 323 

Ordinance defining “family” as not more 
than three unrelated adults who may live 
together in residential unit does not vio- 
late state constitution (S.D.), 102 

Ordinance permitting one-story accessory 
buildings in a residential area where prin- 
cipal buildings are limited to 2.5 stories 
and a height of 35 feet does not limit height 
of accessory buildings when no height limit 
is stated (Mass. App.), 158 

Ordinance permitting recreation facilities on 
agricultural property allows three-day rally 
with camping, concerts, and vendors, but 
use of residential property for rally park- 
ing violates ordinance (Ga.), 120 

Ordinance permitting removal of sand, gravel, 
or loam in all districts and not specifically 
prohibiting excavation of stone and gen- 
eral quarrying does not permit quarrying 
activities (Mass. App.), 195 

Ordinance stating that setbacks shall be in- 
creased “if the length of the principal build- 
ing, projected on the front lot line, exceeds 
90 feet” is invalid for failure to define terms 
or provide method for measurement (N_J. 
App.), 202 

That adult use ordinance definition of “adult 
business” might apply to doctor’s office 
or locker room does not render it vague 
as applied to adult business (N.C. App.), 
378 

Portion of sunroom proposed to extend into 
rear yard setback is allowed when it falls 
within definition of “bay window” and 
ordinance allows such intrusions for bay 
windows (Wash. App.), 107 

Vacated streets, now used as pedestrian walk- 
ways, are “streets” for purposes of zoning 
ordinance, making abutting lot a corner 
lot subject to greater setbacks (Iowa), 86 


DEVELOPMENT FEES 

Taxes designed for reconstruction of schools 
are exempt from California’s statutory cap 
on development impact fees for building 
schools (Cal. App.), 185 


16 December 1997 Land Use Law 





EDUCATIONAL INSTITUTIONS 

School district planning to build a football 
stadium is immune from local zoning even 
if stadium may create significant local traf- 
fic impacts (Ga. App.), 48 

Taxes designed for reconstruction of schools 
are exempt from California’s statutory cap 
on development impact fees for building 
schools (Cal. App.), 185 

Total exclusion of educational uses from resi- 
dential historic district is unconstitutional 
when city presumes that historic interests 
outweigh educational interests and pro- 
vides no mechanism to assess whether pro- 
posed use would be contrary to the public 
health, safety, or welfare (N.Y. App.), 312 


EMINENT DOMAIN 

City may condemn downtown parking lots 
for commercial redevelopment when pub- 
lic purpose is stimulation of commercial 
growth and removal of economic stagna- 
tion (N.D.), 98 

Eminent domain statute impliedly authorized 
homeowners association to bring private 
eminent domain action to condemn prop- 
erty to expand roadway leading into com- 
munity (Nev.), 21 

Regional park district’s proposed condem- 
nation of railroad’s right-of-way for recre- 
ation trail to run parallel to railroad is 
valid when trail would not substantially 
impair the railroad’s existing use of the 
property (Minn. App.), 265 

Separation of powers doctrine prevents court 
from ordering county to exercise eminent 
domain rather than county requiring de- 
veloper to acquire rights-of-way from third 
parties (Wash. App.), 251 

When property is condemned, landowner 
operating nonconforming trucking com- 
pany in residential/agricultural zone is 
entitled to compensation for legal noncon- 
forming use rather than for value as zoned 
(Ga. App.), 256 


ENFORCEMENT 

Coastal commission can impose more than 
$10 million in fines against development 
corporation for subdividing property in 
violation of permits and deed restrictions 
when violations are flagrant and numer- 
ous (Cal. App.), 292 

Convictions on building code violations must 
be reversed when municipality fails to in- 
troduce into evidence the parts of building 
code on which charges were based (Mo. 
App.), 159 

Court properly dismissed as moot city’s ac- 
tion for a declaration that it could enforce 
its zoning laws against levee district when 
construction was completed while action 
was pending (La. App.), 332 

Landowners who are specially damaged by 
building code violation have standing to 
attempt to enforce code (Fla. App.), 47 

Ordinance requiring inspection of rental dwell- 
ings and notification to owners and occu- 





pants of the city’s right to seek an adminis- 
trative search warrant if they refuse to 
consent to a warrantless search is not un- 
constitutional and does not violate Fair 
Housing Act (U.S. trial, Ill.), 85 

Parish is liable for attorney fees when it filed 
a complaint without verifying ownership 
of property by alleged zoning violator (La. 
App.), 331 

Private citizen lacks standing to initiate crimi- 
nal proceedings for enforcement of zoning 
ordinances (Miss.), 128 

To prevail on allegation that enforcement 
actions were civil rights violations in re- 
taliation for hotel owner's challenge to or- 
dinance, owner must prove that actions 
were more than attempts to gain conform- 
ance to law (Cal. App.), 186 

Town’s enforcement of parking regulations 
is not barred by statute of limitations when 
parking ordinance treats each day of non- 
compliance as a separate violation (Colo. 
App.), 364 


ENVIRONMENTAL IMPACT 

STATEMENTS 

County’s determination of non-significance 
with 54 mitigation measures for soil 
bioremediation facility was not clearly er- 
roneous, despite city’s request for an envi- 
ronmental impact statement and claim that 
county’s approval of facility violated a city- 
county agreement (Wash. App.), 287 


ESTOPPEL 

Adult cabaret, which operated in violation of 
zoning code for about six years, is not 
entitled to variance based on city’s en- 
forcement delay or because it will suffer 
income loss if variance is denied (Pa. App.), 
140 

City is not estopped from revoking build- 
ing permits after owner has spent $400,000 
when permits were issued on owner's 
false statements that current use of pre- 
mises was health gym/studio (Cal. App.), 
187 

Owner who bought illegal two-family dwell- 
ing without verifying compliance with zon- 
ing laws is not entitled to variance by es- 
toppel based on borough’s failure to enforce 
ordinance for seven years, when borough 
never actively acquiesced in use (Pa. App.), 
37 

Owners are not entitled to variances by es- 
toppel from yard or lot requirements when 
township neither knew nor had reason to 
know of illegal plans to build wide homes 
on narrow lots (Pa. App.), 280 

Town is not estopped from enforcing setback 
ordinance against owner who had a writ- 
ten statement that his deck was in compli- 
ance, but who was later verbally ordered 
to cease construction (Me.), 50 


EXCLUSIONARY PRACTICES 
Mobile home park owners’ suggestion that 
they would no longer rent to people with 
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children violates state Civil Rights Act and 
federal Fair Housing Act (lowa), 87 

Ordinance is not unlawfully exclusionary to 
bus depot where bus depot is permitted as 
special exception under provision allow- 
ing truck terminal in industrial areas (Pa. 
App.), 69 

Ordinance requiring special approval for mo- 
bile homes violates one statute, but denial 
of variance for mobile home park does not 
violate another statute when proposed park 
is unreasonable for location (Mich. App.), 
371 

Ordinance restricting mobile homes to mo- 
bile home parks is improper when state 
legislation allows their location in residen- 
tial zones on same terms as conventional 
homes (Vt.), 216 

Ordinance totally excluding multiple-family 
dwellings in city limits is presumed un- 
constitutional, but may be proved valid if 
reasonably related to the city’s concerns 
for public health and safety (Mich. App.), 
264 

State municipal land-use legislation violates 
federal Fair Housing Act when it permits 
municipalities to treat community residence 
for the developmentally disabled as a con- 
ditional use, to impose spacing require- 
ments, and to place cap on the number of 
disabled persons living in such residences 
(U.S. trial, N.J.), 131 

Total exclusion of educational uses from resi- 
dential historic district is unconstitutional 
when city presumes that historic interests 
outweigh educational interests and pro- 
vides no mechanism to assess whether pro- 
posed use would be contrary to the public 
health, safety, or welfare (N.Y. App.), 312 


FLOODPLAIN ZONING 

Homeowner who discovered that his prop- 
erty was located in flood hazard zone can- 
not maintain negligence action against city 
based on its issuance of a permit to the 
developer when city owed no duty to the 
homeowner (Kan. App.), 259 


FOREST LANDS 

County application of six-year moratorium 
to deny landowner permission to convert 
forest land to residence did not violate 
landowner’s due process rights (Wash. 
App.), 250 

Gravel extraction operation is not exempt 
from county’s land-use regulations as use 
that is auxiliary to forest practices (Ore. 
App.), 353 


GASOLINE STATIONS 

Gasoline filling station, defined as a place 
where fuel is sold at retail “either as a 
principal use or an accessory use,” is not 
permitted as an accessory use in a district 
where gasoline stations are not a permit- 
ted use or a special exception (Me.), 156 

Gasoline sales are not accessory use to con- 
venience store in commercial zone not al- 





lowing gasoline service stations (Pa. App.), 
212 

Nonconforming gasoline service station is 
not entitled to variance for proposed ex- 
pansion of convenience store when latter 
is not accessory use to station (La. App.), 
333 


GROUP HOMES 

City agencies’ refusal to permit relocation of 
substance abuse treatment center to mixed 
use district can be the basis of claims un- 
der Americans with Disabilities Act and 
Rehabilitation Act (U.S. trial, N.Y.), 26 

Denial of conditional use permit for group 
home does not violate federal Fair Hous- 
ing Act when half of area for proposed 
facility is health care clinic unnecessary 
for housing physically disabled persons 
(U.S. App. 9th Cir.), 151 

Organization providing housing to former 
drug and alcohol abusers is entitled to 
damages, including loss of charitable con- 
tributions, when district wrongfully issued 
stop work order (U.S. App., D.C. Cir.), 328 

State municipal land-use legislation violates 
federal Fair Housing Act when it permits 
municipalities to treat community residence 
for the developmentally disabled as a con- 
ditional use, to impose spacing require- 
ments, and to place cap on the number of 
disabled persons living in such residences 
(US. trial, N.J.), 131 

Subdivision residents who filed suit to block 
sale of house for use as a group home for 
mentally retarded children violated the 
Fair Housing Act and are liable for com- 
pensatory and punitive damages and 
attorney’s fees (U.S. trial, Tex.), 40 


GROWTH MANAGEMENT 

Growth control measure limiting city’s an- 
nual rate of population increase to 1.5 per- 
cent because of infrastructure shortfalls is 
illegal when applied to approved lots with 
infrastructure and when city undertaxes 
its residents (U.S. trial, Ohio), 211 

Regional plan encouraging large develop- 
ments to be located in growth centers 
does not prohibit such development in 
other areas when proposed development 
is consistent with local zoning bylaws 
(Vt.), 387 

Slow growth control ordinance, providing 
for annual permit allotments for residen- 
tial development and prioritizing certain 
types of development, is rationally related 
to city’s concern over inadequate infra- 
structure (U.S. App., 6th Cir.), 351 


HEARINGS 

Board’s failure to make findings and to 
promptly deliver decision to owner does 
not entitle owner to deemed decision be- 
cause owner was not an “applicant,” and 
matter must be remanded to board for 
findings to facilitate judicial review (Pa. 
App.), 354 





Code enforcement board has no power to 
rehear case and reverse its previous de- 
termination about liability for code vio- 
lations of abandoned building when there 
has been no change in circumstances (Fla. 
App.), 82 

Conservation commission violates due pro- 
cess rights by failing to provide abutting 
owner with actual notice of site visit by 
commissioners, developer, and engineer 
(Conn. App.), 80 

Developer is entitled to deemed approval 
when planning commission’s oral disap- 
proval of plat and reasons for disapproval 
fail to satisfy statutory requirement that 
commission act within 45 days (Ala. App.), 
183 

Landowners seeking permit to build two- 
unit condominium structure are deprived 
of fair hearing when council raises issues 
of lot coverage and open space after end of 
public portion of hearing and refuses to 
reopen hearing to allow applicant to com- 
ment on new concerns (Cal. App.), 111 

Property owners are entitled to constructive 
variance when town board’s denial is not 
within statutory deadline (Mass. App.), 
193 

Variance is not deemed approved when ap- 
plicant was timely notified of denial by 
letter from zoning board’s solicitor (Pa. 
App.), 319 


HIGHWAYS AND STREETS 

Anti-abortion demonstrator has not violated 
city street event ordinance when police 
complaint resolves that demonstration was 
not exception under ordinance as being 
escorted procession or low-impact pedes- 
trian event (Tex. App.), 105 

Board may condition approval of lots on avail- 
ability of second access road if based on 
proper finding of harmful impact of pro- 
posed development on area’s traffic pat- 
terns (N.Y. App.), 205 

City may prohibit multiple food vendor per- 
mits by single individuals offering food 
for sale from sidewalk carts or vehicles on 
public space, without offending due pro- 
cess or equal protection clauses (N.Y. App.), 
59 

City ordinance prohibiting sitting on down- 
town sidewalks does not violate individual 
rights when narrowly tailored to protect 
the health and safety of downtown shop- 
pers (Wash. App.), 390 

City’s unwritten policy of prohibiting side- 
walk tables for literature distribution is 
reasonable restriction of expression be- 
cause it serves significant public interest 
of protecting safety and convenience of 
those using sidewalks (U.S. App., 11th 
Cir.), 253 

County’s denial of a road access permit is 
impermissible collateral attack on the city’s 
approval of apartment development when 
application complied with safety and tech- 
nical standards (Ore. App.), 68 
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Eminent domain statute impliedly authorized 
homeowners association to bring private 
eminent domain action to condemn prop- 
erty to expand roadway leading into com- 
munity (Nev.), 21 

Guideline banning newspaper distribution 
boxes is constitutional approach to reduc- 
ing visual clutter in historic district (U.S. 
App., Ist Cir.), 194 

Injunction prohibiting certain named per- 
sons alleged to be street gang members 
from appearing with other gang members 
does not violate First Amendment associa- 
tion rights (Cal.), 218 

Law restricting number of licenses for side- 
walk sale of artwork is unconstitutional 
because visual works of art are forms of 
expression entitled to full First Amend- 
ment protection (U.S. App., 2nd Cir.), 163 

Ordinance prohibiting abusive solicitation 
and solicitation of donations at specified 
public locations is valid (U.S. trial, Cal.), 
219 

Ordinance regulating charitable solicitation 
is unconstitutionally vague when it does 
not specify all information required of or- 
ganizations because it vests unbridled dis- 
cretion in public officials (U.S. trial, Cal.), 
184 

Ordinance requiring all peddlers to obtain 
$50 license is a constitutional regulation of 
protected expression because license fee 
defrays city’s costs in administering licens- 
ing scheme (U.S. App., 6th Cir.), 172 

Regional park district’s proposed condem- 
nation of railroad’s right-of-way for recre- 
ation trail to run parallel to railroad is 
valid when trail would not substantially 
impair the railroad’s existing use of the 
property (Minn. App.), 265 

Requiring developer to acquire rights-of-way 
over property owned by third parties as 
condition for plat approval is neither arbi- 
trary and capricious, nor unconstitutional 
taking (Wash. App.), 251 

Residential picketing ordinance that restricts 
picketing in certain areas is content based 
and is unconstitutional when not designed 
to serve compelling government interest 
(U.S. App., 8th Cir.), 

Road unit connection charge that provides 
funds for general road work is a tax not 
authorized by the city’s planning author- 
ity or general police power and not an 
impact fee (Minn.), 198 

State code provision prohibiting hunting on 
or across roads is void for being constitu- 
tionally overbroad when it shifts burden 
to nonhunters to prove that they are not 
road hunting (Ark.), 291 

State highway beautification law prohibiting 
unlicensed junkyard within 1,000 feet of 
highway right-of-way is not zoning law 
that allows nonconforming uses to con- 
tinue (Ala. App.), 182 

State statute banning sale of harmful mate- 
rial, including adult-oriented literature, in 
public vending machines is constitutional 
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because state has compelling public inter- 
est protecting minors from influence of 
such material (U.S. App., 9th Cir.), 76 

Statutes prohibiting the sale of newspapers 
at interstate rest areas violate First Amend- 
ment as applied when state offers no evi- 
dence of public interests involved (U.S. 
App., 8th Cir.), 283 

Vacated streets, now used as pedestrian walk- 
ways, are “streets” for purposes of zoning 
ordinance, making abutting lot a corner 
lot subject to greater setbacks (Iowa), 86 

Total ban on door-to-door solicitation is un- 
constitutional because it impermissibly re- 
stricts constitutionally protected commer- 
cial speech (Ohio App.), 210 


HISTORIC PRESERVATION 

Denial of permit to demolish historical building 
is not unlawful taking when landowner 
cannot prove that it has been denied any 
profitable use (Pa.), 70 

Guideline banning newspaper distribution 
boxes is constitutional approach to reduc- 
ing visual clutter in historic district (U.S. 
App., Ist Cir.), 194 

Substantial evidence supports zoning board’s 
grant of area variance for fence around 
exhaust fans behind historically signifi- 
cant diner when board balanced applicant's 
benefit against detriment to neighborhood 
(N.Y. App.), 169 

Total exclusion of educational uses from resi- 
dential historic district is unconstitutional 
when city presumes that historic interests 
outweigh educational interests and pro- 
vides no mechanism to assess whether pro- 
posed use would be contrary to the public 
health, safety, or welfare (N.Y. App.), 312 


HOUSING 

Association rules prohibiting occupancy by 
children are discriminatory on their face 
and violate the Fair Housing Act, even 
though association made no effort to pub- 
licize or enforce the rules (Fla. App.), 365 

California’s Mello Act imposes mandatory 
duty on cities to replace units for low- and 
moderate-income residents (Cal. App.), 5 

City ordinance is invalid and preempted by 
state statute allowing landlords the right 
to go out of rental business when ordi- 
nance denies demolition permits to rental 
housing owners except under specified con- 
ditions (Cal. App.), 254 

City’s amendment of health code in violation 
of previous court orders that it comply 
with lead paint statutes constitutes con- 
tempt (N.Y. trial), 374 

City’s imposition of owner-occupant require- 
ment as permit condition for accessory 
dwelling unit applies not only to permit 
applicant, but also, subsequent property 
owners (Cal. App.), 4 

Condominium association’s no children rule 
(and covenant) violates Fair Housing Act 
provision protecting families with chil- 
dren when housing does not qualify as 





housing for older persons under Act (U.S. 
trial, Ill.), 49 

Developer is entitled to damages and inter- 
est on takings claim, but not on civil rights 
claim, based on city’s requirement that 
developers replace demolished low-income 
housing or pay a fee (Wash.), 355 

Developers of low- and moderate-income 
housing are entitled to injunction, requir- 
ing neighboring municipality to allow con- 
nections to water and sewer lines to facili- 
tate regional goal of providing income 
housing (N.J. trial), 93 

Farm violates federal Fair Housing Act and 
state statute when it refuses to rent certain 
cabins to migrant farmworkers with chil- 
dren (U.S. trial, D. Ore.), 34 

In denying affordable housing site plan ap- 
plication, commission must prove that the 
public interest in denying the application 
outweighs the need for affordable housing 
(Conn. App.), 113 

Landlord discriminated against black tenant 
when, except for her race, she would not 
have been rejected with the information 
then available to the landlord (Ill. App.), 
11 

Majority shareholders in underinsured co- 
operative building destroyed by fire, which 
had been partially rented to rent-controlled 
tenants, may be ordered to restore the build- 
ing, although restoration may cost more 
than market value (N.Y. App.), 313 

Michigan civil rights act prohibition against 
discrimination based on marital status is 
not violated by landlord’s refusal to rent to 
unmarried couple because being unmar- 
ried is conduct, not status (Mich. App.), 
337 

Mobile home park owners’ suggestion that 
they would no longer rent to people with 
children violates state Civil Rights Act and 
federal Fair Housing Act (Iowa), 87 

New HUD regulations, relaxing the stan- 
dard for determining whether “housing 
for older persons” exemption of Fair Hous- 
ing Act was met, do not apply retroac- 
tively to complaint of discrimination based 
on familial status against mobile home park 
(U.S. App., 9th Cir.), 326 

Ordinance defining “family” as not more 
than three unrelated adults who may live 
together in residential unit does not vio- 
late state constitution (S.D.), 102 

Ordinance prohibiting occupancy by more 
than two unrelated persons in addition to 
“family” in single-family residential zone 
is constitutional (Neb.), 373 

Ordinance totally excluding multiple-family 
dwellings in city limits is presumed un- 
constitutional, but may be proved valid if 
reasonably related to the city’s concerns 
for public health and safety (Mich. App.), 
264 

Public Housing Authority’s policy of pro- 
hibiting political and religious door-to-door 
solicitation in public housing development 
is unconstitutional when access to hous- 
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ing units is from sidewalks and unlocked 
common doors (Mass.), 262 

Rent control ordinance that permits small- 
scale landlords to negotiate market rents 
for new tenants of vacant unit but requires 
large-scale landlords to file hardship ap- 
plication is rationally related to goal of 
affordable housing (U.S. trial, N.J.), 161 

State municipal land-use legislation violates 
federal Fair Housing Act when it permits 
municipalities to treat community residence 
for the developmentally disabled as a con- 
ditional use, to impose spacing require- 
ments, and to place cap on the number of 
disabled persons living in such residences 
(U.S. trial, N.J.), 131 

White tenants may state claim for race dis- 
crimination under federal Fair Housing 
Act (U.S. trial, Ill.), 367 


IMMUNITY 

City and its officials are protected from civil 
rights liability for its discretionary deci- 
sion to demolish fire damaged building as 
nuisance when owner had actual notice of 
city’s intent to abate nuisance and owner 
attended hearing on issue but failed to 
abate nuisance (U.S. App., 8th Cir.), 43 

City is not immune from liability for failure 
to consider development plan if it acted in 
bad faith by delaying action on plan, trig- 
gering developer's foreclosure, and attempt- 
ing to purchase the property for open space 
(Ill. App.), 12 

Civil rights claims against officials will not 
be dismissed, based on qualified immu- 
nity, where issues of fact remain as to 
whether officials acted with retaliatory ani- 
mus (U.S. trial, E.D. Mich.), 263 

Sovereign immunity does not bar landowner’s 
claim that city’s use of using public subdi- 
vision street is unlawfully diverting sur- 
face water onto owner's lot (Fla. App.), 366 


INCENTIVES 

Although owner has not yet attempted to sell 
transferable development rights, takings 
claim is ripe for litigation when land is 
within a zone where development is not 
permitted and agency has no discretion 
over use of land (U.S.), 200 

In order to meet floor area ratios, develop- 
ment rights from adjoining site previously 
granted variance cannot be obtained as 
transferrable development rights unless 
variance-granting authority reviews and 
approves proposal (N.Y.), 271 

Land developer does not have vested prop- 
erty right in “density bonus provision” 
when proposed development had not yet 
been approved before zoning was amended 
to eliminate density bonuses (U.S. trial, 
N.Y.), 272 


INITIATIVES AND REFERENDA 

Failure of electorate to approve city’s adop- 
tion of a specific and general plan amend- 
ment did not violate plan consistency re- 





quirement when city was newly incorpo- 
rated and electorate action merely main- 
tained temporary “no development” des- 
ignation of property (Cal. App.), 293 

Proposed rezoning ordinance was properly 
placed on ballot when opponents failed to 
establish that initiative petitions did not 
comply with statutory requirements (Ohio), 
139 

Referendum petitions opposing rezoning or- 
dinance are invalid without standards and 
guidelines report that contains conditions 
of rezoning (Ariz. App.), 150 


INJUNCTIONS 

State law regulating pawnshops does not 
require city to prove that pawnshop cre- 
ates substantial danger of injury or ad- 
verse health impact to obtain an injunction 
(Tex. App.), 144 

Trucking business operator who ignored cease 
order issued by town zoning officer and 
did not challenge zoning officer’s author- 
ity cannot question order’s validity when 
town seeks permanent injunction (Conn. 
App.), 144 


INTERGOVERNMENTAL 

COOPERATION 

Statute requiring county to meet with city 
representatives to establish a collaborative 
process for adoption of countywide plan 
policy does not vest resultant group of city 
and county officials with governmental 
powers nor violate equal protection rights 
of county resident (Wash. App.), 75 


INTERIM ZONING 

Construction moratorium does not violate 
developer’s due process rights when: de- 
veloper fails to exhaust state remedy, mora- 
torium complies with notice requirements, 
and approval was unavailable even with- 
out moratorium (U.S. trial, N.Y.), 96 

County’s third moratorium on cellular com- 
munications towers, imposed without no- 
tice or hearing, violates state law and fed- 
eral Telecommunications Act when it 
discriminates in favor of earlier providers 
and prevents provision of newest digital 
technology (U.S. trial, Ala.), 359 

Interim land-use ordinance is effective in pro- 
hibiting higher densities and does not have 
to be certified by Coastal Commission when 
it does not change permitted use under city’s 
local coastal program (Cal. App.), 220 

Town’s temporary moratorium on new build- 
ing permits is invalid when not first re- 
ferred to county planning commission as 
required by state statute (N.Y. trial), 344 

Township is not required to adopt plan prior 
to interim ordinance when interim ordi- 
nance authorizes “comprehensive zoning 
plan study” (Minn.App.), 20 


INVERSE CONDEMNATION 
Although owner has not yet attempted to sell 
transferable development rights, takings 





claim is ripe for litigation when land is 
within a zone where development is not 
permitted and agency has no discretion 
over use of land (U.S.), 200 

Building demolition that occurred 17 years 
earlier is not a de facto taking without 
compensation when owner cannot show 
compensable injury or that city was exer- 
cising its eminent domain power (Pa. App.), 
141 

City mobile home park ordinance is not un- 
constitutional taking when it serves legiti- 
mate public purpose of protecting resi- 
dents by requiring park owners to pay 
reasonable relocation costs to displaced 
residents on park’s closing (Minn. App.), 
90 

City’s denial of five applications for residen- 
tial development of oceanfront property 
later sold to state for use as public park 
constituted taking where evidence did not 
support city’s claims that denials were based 
on environmental concerns (U.S. App., 9th 
Cir.), 77 

Delay in approval of special use permit is 
not temporary taking when delay is re- 
lated to landowner’s appeal of city’s de- 
termination that proposed gymnastics 
school is not school under zoning ordi- 
nance (Fla. App.), 152 

Demolition of a property owner’s unoccu- 
pied house without proper notice is un- 
constitutional taking entitling the prop- 
erty owner to damages (Neb.), 232 

Denial of a single application for permit to 
extract sand and gravel does not consti- 
tute taking when denial does not repre- 
sent final determination of nature and ex- 
tent of development that will be permitted 
(Mass.), 370 

Denial of permit to demolish historical building 
is not unlawful taking when landowner 
cannot prove that it has been denied any 
profitable use (Pa.), 70 

Denial of permit to fill wetlands does not 
constitute uncompensated taking of prop- 
erty when agency denying permit proposed 
alternatives and substantial part of the prop- 
erty could be developed without permit 
(N.C. App.), 170 

Denial of single application for development 
does not amount to inverse condemnation 
where owner bought land knowing that it 
was subject to wetlands regulations (R.1.), 
176 

Developer is entitled to damages and inter- 
est on takings claim, but not on civil 
rights claim, based on city’s requirement 
that developers replace demolished 
low-income housing or pay a fee (Wash.), 
355 

The fact that land purchaser knew that land 
was subject to certain zoning restrictions 
should not preclude purchaser from seek- 
ing variance from those restrictions, but if 
variance is denied, purchaser’s prior knowl- 
edge is sufficient reason to defeat takings 
claim (Minn. App.), 301 
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Homeowners’ suit against power company, 
claiming that adjoining power lines emit 
unreasonably dangerous electric and mag- 
netic fields, interferes with public utility 
commission policy and did not state claim 
under trespass, nuisance, or inverse con- 
demnation theories (Cal.), 44 

Landowner may seek damages under state 
eminent domain code, while suing on ba- 
sis of claimed invalidity of zoning ordi- 
nance for <xcluding quarrying (Pa. App.), 
71 

Local commission's denial of construction in 
wetlands buffer area on one of developer's 
38 lots is not unconstitutional taking when 
owner was not deprived of all economic 
value of the property (Mass. App.), 125 

Owner of mobile home park whose due pro- 
cess rights were violated by city’s control 
of rent increases is not entitled to sue claim- 
ing taking when remedy can be obtained 
under rent control regulations (Cal.), 361 

Owner who acquired property after enact- 
ment of ordinance prohibiting building on 
steep slope lot is not entitled to just com- 
pensation following zoning board’s denial 
of variance (N.Y.), 269 

Property owner had sufficiently distinct, in- 
vestment-backed expectations for substan- 
tial development, but summary judgment 
is premature when questions remain about 
which property should be part of takings 
analysis (N.J. App.), 340 

Property owners are not entitled to compen- 
sation for period during which they were 
challenging denial of their building pro- 
posal, despite their ultimate success (Fla. 
App.), 117 

Regulatory taking occurs when county de- 
nies rezoning request from open space clas- 
sification to residential classification be- 
cause of inadequacy of existing schools 
(Md. App.), 52 

Revocation of landlord’s rental license under 
ordinance authorizing revocation follow- 
ing three instances of disorderly use of 
property did not constitute a taking (al- 
though ordinance was misapplied) because 
ordinance serves purpose of preventing 
public harm (Minn.), 55 

Rezoning of city area precluding owners in- 
tended use of neighborhood lounge is not 
unconstitutional regulatory taking when 
there are no showings that police power is 
exceeded or that pursuit of local zoning 
remedies would be futile (Ga.), 119 

Sand dune protection law has not caused 
taking when landowner cannot build 
home on dune, but can build on filled 
wetland area on same land parcel (Mich. 
App.), 17 

State cannot rely on constitutional declara- 
tion protecting natural resources as restric- 
tion on owners’ lawful use of property in 
order to avoid taking ruling and damages 
when wetland regulation renders 55-acre 
parcel worthless for commercial develop- 
ment (Mich.App.), 18 
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Statute giving tenants of manufactured hous- 
ing communities right of first refusal to 
purchase underlying property does not 
amount to regulatory taking (Mass.), 124 

Takings claim based on allegation that plan 
does not substantially advance legitimate 
public interest is ripe for litigation without 
landowner seeking compensation (U.S. 
App., 9th Cir.), 78 

Takings claim, based on ordinance prohibit- 
ing waste disposal sites within three miles 
of lake, is not ripe where owner has not 
applied for variance or waiver and has not 
sought damages for inverse condemna- 
tion (U.S. trial, Tex.), 74 

Takings claim is not ripe when owner has not 
attempted to participate in transfer of de- 
velopment rights program (U.S. App., 9th 
Cir.), 92 

Zoning ordinance reclassifying oceanfront 
property from residential and commercial 
to marine recreational and prohibiting resi- 
dential development is not unconstitutional 
taking of property when landowner can- 
not overcome presumption of constitution- 
ality of ordinance (N.Y. App.), 314 


JUDICIAL REVIEW 

Amendments to comprehensive land-use 
plans are legislative decisions that are sub- 
ject to “fairly debatable” standard of re- 
view rather than strict scrutiny even when 
being sought as part of rezoning of indi- 
vidual parcel of land (Fla.), 295 

Appeal of order requiring board to hold a 
hearing on a special use application, on 
the ground that board lacked authority to 
grant permit, is moot when board has al- 
ready held the hearing and denied the 
application (N.Y. App.), 375 

Appeals court should not have reweighed 
documentary evidence and reversed board's 
denial of subdivision application where 
there was competent evidence to support 
denial (Colo.), 7 

Denial of applications for amendments to 
county’s comprehensive growth manage- 
ment plan is legislative action, to be re- 
viewed under fairly debatable standard 
rather than more strict standard applicable 
to rezoning denials (Fla. App.), 8 

Nuisance suit to stop operation of speedway 
is not barred by previous suit that focused 
on estimated impacts because second case 
focuses on actual impacts (N.Y. App.), 165 

Owners’ claim that city acted arbitrarily in 
prohibiting construction of a fence on their 
through lot is not barred by owners’ fail- 
ure to appeal denial of variance when the 
issue involves construction of zoning or- 
dinance (Ala. App.), 324 

Remand of denial of conditional use permit 
for cellular phone tower is appropriate in 
light of Telecommunications Act of 1996 
provisions relating to local zoning author- 
ity when denial may relate to the act’s 


protection of open competition (Wis. App.), 
147 





Trial court properly made its own findings 
without taking new evidence and reversed 
board’s denial of parking variance where 
board did not make findings (Pa. App.), 
142 


JUNKYARDS 

State highway beautification law prohibiting 
unlicensed junkyard within 1,000 feet of 
highway right-of-way is not zoning law 
that allows nonconforming uses to con- 
tinue (Ala. App.), 182 


LACHES 

Developer is entitled to deemed approval 
when planning commission’s oral disap- 
proval of plat and reasons for disapproval 
fail to satisfy statutory requirement that 
commission act within 45 days (Ala. App.), 
183 

Time limit on city suing to recover costs of 
removing silt when developer's subdivi- 
sion siltation devices failed is five-year 
statute of limitations that began when de- 
vices began to fail (Mo. App.), 231 


LANDFILLS 

Ordinance prohibiting waste disposal sites 
within three miles of lake has a rational 
basis and does not violate equal protection 
or substantive due process rights of owner 
who had obtained tentative state approval 
for landfill before ordinance was enacted 
(U.S. trial, Tex.), 74 

State statutes regulating closure of landfill 
preempt local laws, although landfill op- 
erator may be required to conform to local 
site plan requirements (N.H.), 129 


LOT REGULATION 

Board may condition approval of lots on avail- 
ability of second access road if based on 
proper finding of harmful impact of pro- 
posed development on area’s traffic pat- 
terns (N.Y. App.), 205 

Court must remand case back to state land 
use appeals board when board’s decision 
makes it impossible for court to discern if 
city followed its plan’s environmental goals 
when granting lot line adjustment (Ore. 
App.), 317 

Deck is part of “principal structure” subject 
to setback, which is to be measured using 
the horizontal method (rather than over 
earth surface) when ordinance does not 
provide method of measurement (Me.), 50 

Deck need not be removed on basis that it is 
uncovered porch when ordinance allows 
deck extensions on private homes if not 
more than two feet high and deck is not 
porch serving as entrance to home (N.D.), 
65 

Height variance not appropriate where ap- 
plicant shows that property is unsuitable 
only for its proposed use but not other 
uses (Pa. App.), 39 

Housing authority is entitled to lot size, width, 
and setback variances to build duplex on 
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undersized corner lot when lot existed prior 
to ordinance, strict adherence to the re- 
quirements would prevent building on the 
lot, and other lots in the neighborhood are 
also zoned for duplex use and have similar 
deficiencies (Mo. App.), 305 

Ordinance stating that setbacks shall be in- 
creased “if the length of the principal build- 
ing, projected on the front lot line, exceeds 
90 feet” is invalid for failure to define terms 
or provide method for measurement (N.J. 
App.), 202 

Owner who acquired property after enact- 
ment of ordinance prohibiting building on 
steep slope lot is not entitled to just com- 
pensation following zoning board’s denial 
of variance (N.Y.), 269 

Owners’ claim that city acted arbitrarily in 
prohibiting construction of a fence on their 
through lot is not barred by owners’ fail- 
ure to appeal denial of variance when the 
issue involves construction of zoning or- 
dinance (Ala. App.), 324 

Portion of sunroom proposed to extend into 
rear yard setback is allowed when it falls 
within definition of “bay window” and 
ordinance allows such intrusions for bay 
windows (Wash. App.), 107 

Three-acre minimum lot size for residential 
lots on Martha’s Vineyard is valid because 
of unusual need to protect coastal pond 
and rural resort island land-use character 
(Mass.), 336 

Vacated streets, now used as pedestrian 
walkways, are “streets” for purposes of 
zoning ordinance, making abutting lot a 
corner lot subject to greater setbacks 
(Iowa), 86 

Variance from ordinance’s minimum lot 
size is unavailable when property had 
“merged” with the adjoining nonconform- 
ing lot before it was purchased (N.Y. 
App.), 270 

Zoning ordinance that allowed outbuildings 

only in rear yard is impermissibly vague 

when it does not define “rear lot line” 

(Ohio trial), 275 


MINING 

City arbitrarily denied conditional use per- 
mit for granite quarry on basis of vague 
standard when quarry would not increase 
traffic and city made no attempt to miti- 
gate impacts by imposing conditions (Minn. 
App.), 372 

Gravel extraction operation is not exempt 
from county’s land-use regulations as use 
that is auxiliary to forest practices (Ore. 
App.), 353 

Mine loses its designation, acquired by grand- 
fathering under ordinance containing a sun- 
set provision, when mining permit is al- 
lowed to lapse and mining activity is 
abandoned for several years (N.Y. App.), 
164 

Ordinance authorizing excavating, stripping, 

leveling “mineral extraction operations” 

as a conditional use authorizes blasting 








and crushing, but town’s failure to mail 
notice to all owners of property within 
half-mile of use invalidates grant of per- 
mit (Wis.), 323 
Ordinance permitting removal of sand, gravel, 
or loam in all districts and not specifically 
prohibiting excavation of stone and gen- 
eral quarrying does not permit quarrying 
activities (Mass. App.), 195 
State Mined Land Reclamation Act does not 
preempt a municipality’s authority to regu- 
late or prohibit land uses within municipal 
boundaries for mining operations (N.Y.), 
61 


MOBILE/MANUFACTURED 

HOUSING 

City mobile home park ordinance is not un- 
constitutional taking when it serves legiti- 
mate public purpose of protecting resi- 
dents by requiring park owners to pay 
reasonable relocation costs to displaced 
residents on park’s closing (Minn. App.), 
90 

Ordinance requiring special approval for mo- 
bile homes violates one statute, but denial 
of variance for mobile home park does not 
violate another statute when proposed park 
is unreasonable for location (Mich. App.), 
371 

Ordinance restricting mobile homes to mo- 
bile home parks is improper when state 
legislation allows their location in residen- 
tial zones on same terms as conventional 
homes (Vt.), 216 


MUNICIPAL LIABILITY 

Although county initially was under no obli- 
gation to clear drainage ditch, it may be 
liable for failure to use due care in com- 
pleting the work once it has begun (Okla.), 
276 

Developers are entitled to damages for tor- 
tious interference with contractual rela- 
tions and for substantive and procedural 
due process violations when town officials 
intentionally prevented subdivision ap- 
proval by distributing falsified document 
to decision makers (R.1.), 381 

Homeowner who discovered that his prop- 
erty was located in flood hazard zone can- 
not maintain negligence action against city 
based on its issuance of a permit to the 
developer when city owed no duty to the 
homeowner (Kan. App.), 259 

Township is not liable for land value lost 
when township issued permit for lot that 
was unbuildable due to underground brook 
flowing through a subterranean culvert 
installed 70 years ago and not in chain of 
title (N.J. App.), 308 


NOISE 
City’s decision to purchase single family resi- 
dences but not multifamily buildings near 
airport in initial phase of noise abatement 
program does not violate equal protection 
rights of building owners (Ga.), 83 













In order to reduce problems related to dog 
noise and odor, ordinance limiting num- 
ber of dogs per residential unit is valid 
without city first considering or conduct- 
ing any studies (Minn. App.), 229 

Public entertainment ordinance and resolu- 
tion violates free speech rights related to 
annual Indian religious festival when it 
vests unbridled discretion in township coun- 
cil and threatens prior restraint on speech 
without providing procedural safeguards 
(U.S. trial, N.J.), 22 

Town cannot enforce ordinance levels so as 
to ban racing on legal, nonconforming race- 
track, but it may reasonably control days 
and hours of track operation (N.Y. App.), 
206 


NONCONFORMING USES 

Although abandonment of undersized lots is 
not governed by ordinance abandonment 
provision, right to rebuild dwelling on un- 
dersized lot has been abandoned as matter 
of law 23 years after demolition of the 
original dwelling (Mass. App.), 89 

Any vested right to operate rod and gun club 
cannot be extended or enlarged to include 
food and lodging at clubhouse (N.Y. App.), 
27 

Application to modify condominium build- 
ings that are permitted use in district but 
that are nonconforming as to number of 
units calls for bulk variance when modifi- 
cations would not increase number of units 
(NJ. trial), 343 

Bathhouse owner does not have vested right 
to reestablish bathhouse as nonconform- 
ing use when it was discontinued seven 
years earlier (Cal. App.), 187 

Board abuses its discretion when conditional 
use proposal to expand chiropractors’ of- 
fice would not increase number of patients 
or office hours, but permit is denied on 
basis of traffic increase and nonresidential 
feature (Pa. App.), 278 

Church building used for religious and secu- 
lar meetings does qualify as church in resi- 
dential zone (N.C. App.), 32 

City has authority to prohibit construction of 
new mausoleum buildings on nonconform- 
ing cemetery land (Va.), 249 

County erred in approving initial conditional 
use, expansion of conditional use, and ex- 
pansion of nonconforming use for kennel on 
high value farmland in exclusive farm zone 
without adequate findings (Ore. App.), 277 

Denial of conditional use permit to replace 
dwelling previously removed from prop- 
erty is not arbitrary when landowner can- 
not prove existence of waste disposal sys- 
tem to serve dwelling (Me.), 192 

Extension of adult use to new room in exist- 
ing structure is not ordinance violation 
when ordinance allows “extension” of non- 
conforming use within existing structure 
but prohibits “enlargement” of adult use 

within 1,000 feet of church and school (Ind. 

App.), 368 
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Extension of nonconforming mobile park is 
not justified by finding that extension would 
not be substantially more harmful than 
existing park because 100-acre requirement 
is not met (Mass. App.), 196 

Landowner has not gained right to use prop- 
erty as nonconforming construction waste 
dump site when town issued permit for 
such use, but it was not listed in town 
ordinance as permitted or conditional use 
(Wis. App.), 357 

Mine loses its designation, acquired by grand- 
fathering under ordinance containing a sun- 
set provision, when mining permit is al- 
lowed to lapse and mining activity is 
abandoned for several years (N.Y. App.), 
164 

Minimal, but good faith, use is sufficient to 
avoid loss of nonconforming use if use is 
not essentially no use (N.Y. App.), 60 

Nonconforming building entirely destroyed 
by fire could not be rebuilt under zoning 
bylaw prohibiting reconstruction of build- 
ing if destroyed 65 percent or more (Mass. 
App.), 54 

Nonconforming gasoline service station is 
not entitled to variance for proposed ex- 
pansion of convenience store when latter 
is not accessory use to station (La. App.), 
333 

Nonconforming use of fuel distribution fa- 
cility in residential zone is extinguished 
when ceased for at least two years (Mass.), 
228 

Nonconforming use status may be lost with- 
out proof of owner’s intent to abandon 
where ordinance refers to both abandon- 
ment and cessation of use, and use was 
closed for more than year because of criminal 
conduct on the premises (Ariz.), 360 

Owner of preexisting nonconforming duplex 
is entitled to variance to enlarge and reno- 
vate building when tax records and build- 
ing department report support finding that 
use was not abandoned (N.Y. App.), 315 

Prior owner's failure to renew occupational 
license does not result in loss of property’s 
nonconforming auto repair garage because 
the lapse of such license is not definitive 
proof of voluntary abandonment of non- 
conforming use (Ky.), 296 

Restaurant's nonconforming use is not aban- 
doned when it was the site of New Year’s 
Eve party prior to expiration of one-year 
period for abandonment (N.Y. App.), 345 

Sale of salvage yard does not terminate its 
status as lawful nonconforming use where 
there is no interruption of use but owner 
has not right to expand nonconforming 
use (W.Va.), 393 

Town may revoke building permit and re- 
quire variances for replacement of non- 
conforming marina when permit was is- 
sued based on owner's misrepresentation 
that new marina would not be extension of 
demolished marina (N.Y. App.), 238 

When property is condemned, landowner 
operating nonconforming trucking com- 
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pany in residential/agricultural zone is 
entitled to compensation for legal noncon- 
forming use rather than for value as zoned 
(Ga. App.), 256 

Whether nonconforming use was abandoned 
is factual issue for jury to decide rather 
than law issue for judge to decide when 
mixed use was made of residential uses in 
commercial zone (Ala. App.), 148 

Zoning board's denial of certification of farm 
field as nonconforming airstrip is justified 
when farm owner’s testimony about prior 
airstrip use is imprecise (N.J. App.), 160 


NOTICE 

Conservation commission violates due pro- 
cess rights by failing to provide abutting 
owner with notice of site visit by commis- 
sioners, developer, and engineer (Conn. 
App.), 80 

Defects in dates of publication and in identi- 
fying hearing date in published notice would 
not invalidate issuance of conditional use 
permit for mining operation, but failure to 
provide personal notice to owners within 
half-mile justified invalidating permit, ab- 
sent proof that failure was not prejudicial 
(Wis.), 323 

Demolition of a property owner’s unoccu- 
pied house without proper notice is un- 
constitutional taking entitling the prop- 
erty owner to damages (Neb.), 232 

Due process requires more than constructive 
notice to mortgagee when zoning board 
grants application from nonowner to de- 
molish residence on property and build a 
church (N.Y. trial), 28 

Public notice of hearing on applications for 
site plan, variance, and conditional use 
permits is deficient when it does not specify 
that the various applications were for con- 
ditional use shopping center (N.J. App.), 
203 

Rezoning ordinance is valid when property 
and proposed rezoning were subjects of 
public notice (Ark.), 109 


NUISANCES 

Before demolishing hazardous building, even 
if it poses a danger, city must provide 
owner with sufficient notice, a hearing, 
and ample opportunity to demolish build- 
ing or to make it safe (Neb. App.), 56 

Board of zoning appeals’s discontinuance of 
ostrich ranch is inappropriate as a first 
effort to abate nuisance (Cal. App.), 112 

City and its officials are protected from 
civil rights liability for its discretionary 
decision to demolish fire damaged build- 
ing as nuisance when owner had actual 
notice of city’s intent to abate nuisance 
and owner attended hearing on issue but 
failed to abate nuisance (U.S. App., 8th 
Cir.), 43 

Demolition of a property owner’s unoccu- 
pied house without proper notice is un- 
constitutional taking entitling the prop- 
erty owner to damages (Neb.), 232 





Denial of special exception for gun club in 
agricultural area is justified when oppo- 
nents present evidence of health hazards 
from lead shot and impact of noise on 
property values (Ind. App.), 191 

Homeowners’ suit against power company, 
claiming that adjoining power lines emit 
unreasonably dangerous electric and mag- 
netic fields, interferes with public utility 
commission policy and did not state claim 
under trespass, nuisance, or inverse con- 
demnation theories (Cal.), 44 

Nuisance suit to stop operation of speedway 
is not barred by previous suit that focused 
on estimated impacts because second case 
focuses on actual impacts (N.Y. App.), 165 

Pennsylvania statute protecting farm opera- 
tions from nuisance suits and ordinances 
does not prevent township from enforcing 
injunction to prevent poultry operation 
from transporting poultry to its facility for 
slaughter (Pa. App.), 35 

Public nuisance statutes are proper means to 
enjoin certain activities by street gangs (Cal.), 
218 

Revocation of landlord’s rental license under 
ordinance authorizing revocation follow- 
ing three instances of disorderly use of 
property did not constitute a taking (al- 
though ordinance was misapplied) because 
ordinance serves purpose of preventing 
public harm (Minn.), 55 

Town cannot enforce ordinance levels so as 
to ban racing on legal, nonconforming race- 
track, but it may reasonably control days 
and hours of track operation (N.Y. App.), 
206 


OPEN SPACE 

Approval of placement of mobile home and 
accessory structures on land in national 
scenic area is appropriate when it is sup- 
ported by evidence that alternative uses 
were either infeasible or posed a more sig- 
nificant threat to wildlife (Ore. App.), 67 


PARKING 

Law prohibiting night parking along road 
near site of outdoor spiritual gatherings 
does not substantially interfere with con- 
stitutional free speech or associational rights, 
or rights under Religious Freedom Resto- 
ration Act, but may burden constitutional 
free-exercise rights (U.S. trial, N.Y), 133 

Ordinance prohibiting parking of pickup truck 
in residence driveway during specified night 
hours, but permitting parking of other pas- 
senger vehicles, is unreasonable and over- 
broad (Okla. App.), 352 

Trial court correctly locked at spaces avail- 
able in shared lot during restaurant’s peak 
hours in permitting restaurant expansion, 
rather than aggregate number of spaces 
that would be required for all businesses 
sharing the lot (Pa. App.), 142 

Town’s enforcement of parking regulations 
is not barred by statute of limitations when 
parking ordinance treats each day of non- 
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compliance as a separate violation (Colo. 
App.), 364 


PARKS 

Statute prohibiting a heliport within nine 
miles of a national park is constitutional 
and not preempted by federal law (Tenn.), 
284 


PLANNING 

Failure of electorate to approve city’s adop- 
tion of a specific and general plan amend- 
ment did not violate plan consistency re- 
quirement when city was newly 
incorporated and electorate action merely 
maintained temporary “no development” 
designation of property (Cal. App.), 293 


PREEMPTION 

City ordinance is invalid and preempted by 
state statute allowing landlords right to go 
out of rental business when ordinance de- 
nies demolition permits to rental housing 
owners except under specified conditions 
(Cal. App.), 254 

County law imposing requirements not con- 
tained in state feedlot law is not preempted 
by, and does not conflict with, state law 
where state law contemplates county in- 
volvement in permitting feedlots (Minn. 
App.), 127 

Electric utility company does not have to 
obtain a special use permit to install elec- 
trical transmission line and substation be- 
cause state utility law preempts local zon- 
ing ordinance (Ill. App.), 329 

Federal government's reversionary interest 
in cemetery does not result in federal law 
preemption of local zoning of land as open 
space (U.S. trial, Utah), 385 

Federal law regulating cleanup of hazardous 
wastes preempts local zoning ordinance 
when law requires solidification of radio- 
active wastes on site but ordinance calls 
for removal (U.S. App., 10th Cir.), 188 

License stipulation barring the sale of adult 
oriented X-rated videos on Sundays and 
holidays is not preempted by state Sunday 
Closing Laws (U.S. trial, R.I.), 101 

Local commission’s denial of construction in 
wetlands buffer area on one of developer’s 
38 lots is not preempted by state agency’s 
permission when state statute allows local 
bylaws to be more restrictive (Mass. App.), 
125 

Local law transforming mining into a “spe- 
cially permitted use” and eliminating aban- 
doned mines is not preempted by state 
law (N.Y. App.), 164 

Ordinance requiring owners of communica- 
tions facilities to move facilities under- 
ground at their own expense is not pre- 
empted by state law and does not constitute 
a taking of property (Colo. App.), 79 

Ordinance restricting the consumption, but 
not sale, of alcoholic beverages on pre- 
mises between midnight and 7 a.m. is valid 
exercise of police power and not preempted 





by state law even in municipalities that 
have voted to allow sale and distribution 
of alcohol (Miss.), 302 

School district planning to build a football 
stadium is immune from local zoning even 
if stadium may create significant local traf- 
fic impacts (Ga. App.), 48 

State agency’s preemption rights to disre- 
gard local zoning do not immunize pri- 
vate purchaser of state agency land from 
zoning changes enacted while agency 
owned the land (Mich. App.), 126 

State law regulating pawnshops does not 
preempt city enforcement of zoning ordi- 
nance (Tex. App.), 144 

State Mined Land Reclamation Act does not 
preempta municipality’s authority to regu- 
late or prohibit land uses within municipal 
boundaries for mining operations (N.Y.), 
61 

State police communications tower is subject 
to local zoning (Mich. App.), 197 

State recycling and solid waste management 
laws preempt local zoning ordinance re- 
quiring use variance for new recycling center 
included in amended county solid waste 
management plan certified by state (N.J. 
App.), 341 

State statutes regulating closure of landfill 
preempt local laws dealing with technical 
matters of landfill, although landfill op- 
erator may be required to conform to local 
site plan requirements (N.H.), 129 

Statute granting joint airport boards emi- 
nent domain authority and prohibiting 
other political subdivisions from regu- 
lating airport land is valid and preempts 
authority of home rule cities to zone air- 
port or to control roads within it (Tex. 
App.), 320 

Statute prohibiting inquiry into disability of 
prospective subsidized housing tenant con- 
flicts with federal fair housing amendments 
and is, therefore, preempted (Me.), 51 

Town’s interpretation that zoning ordinance 
allowing warehouse use does not include 
petroleum products is not preempted by 
New York state law (N.Y. App.), 346 


PROCEDURE, ADMINISTRATIVE 

Applicant for landfill permit is not required 
to appeal city engineer’s denial to plan- 
ning commission before seeking judicial 
review when city manager and city com- 
mission request that application be denied 
(Ga.), 84 

Applicant for master use permit to build home 
is not required to pursue administrative 
procedure in order to be eligible to sue for 
damages when only appeal—code inter- 
pretation—cannot effectively result in real 
relief (Wash.), 391 

Board of adjustment’s decision to grant vari- 
ance from rear yard requirement for res- 
taurant dumpster enclosure was illegal, 
arbitrary, and capricious because board 
did not make required findings (Utah App.), 
286 





Board of zoning appeals did not err in refus- 
ing to consider additional evidence at meet- 
ing after adjournment of hearing on spe- 
cial exception application (Ind. App.), 191 

Board’s failure to make findings and to 
promptly deliver decision to owner does 
not entitle owner to deemed decision be- 
cause owner was not an “applicant,” and 
matter must be remanded to board for 
findings to facilitate judicial review (Pa. 
App.), 354 

County’s denial of a road access permit is 
impermissible collateral attack on the city’s 
approval of apartment development when 
application complied to safety and techni- 
cal standards (Ore. App.), 68 

Court will not hear company’s complaint 
that dual service on park agency and 
enforcement committee allows members 
to decide appeals of their own decisions 
when committee is not involved in de- 
nial of company’s petition (N.Y. App.), 
166 

Denial of conditional use permit is not sup- 
ported by reliable, probative, and substan- 
tial evidence when record lacks factual 
support for denial and contains unsub- 
stantiated opinions (Ohio App), 138 

Due process does not mandate that ranch 
owners have the right to sworn testi- 
mony, unlimited cross-examination, or 
prehearing discovery in connection with 
a hearing to abate a public nuisance (Cal. 
App.), 112 

Letter from city attorney stating city’s posi- 
tion that permit for building home will be 
denied is final decision creating eligibility 
to sue when letter represents end of ad- 
ministrative process (Wash.), 391 

Property owner's failure to object to the un- 
timeliness of city’s preliminary objections 
was a waiver of the issue on review (Pa. 
App.), 141 

Trucking business operator who ignored cease 
order issued by town zoning officer and 
did not challenge zoning officer’s author- 
ity cannot question order’s validity when 
town seeks permanent injunction (Conn. 
App.), 114 

Zoning ordinance requiring unanimous vote 
of town board to pass ordinance amend- 
ment against recommendation by plan- 
ning commission does not apply to proce- 
dural provision such as requirement of 
unanimity itself (Wis. App.), 288 


PROCEDURE, JUDICIAL 

Court loses jurisdiction over case contesting 
issuance of special use permit and new 
trial must be held when court does not 
render judgment within 120 days after trial 
as required by state statute (Conn. App.), 
294 

Court properly dismissed as moot city’s ac- 
tion for a declaration that it could enforce 
its zoning laws against levee district when 
construction was completed while action 
was pending (La. App.), 332 


Land Use Law December 1997 23 








indexes 





Court will not hear company’s complaint 
that dual service on park agency and en- 
forcement committee allows members to 
decide appeals of their own decisions when 
committee is not involved in denial of 
company’s petition (N.Y. App.), 166 

In suit over variance, trial allowing all par- 
ties to present evidence is necessary if trial 
court is going to consider evidence outside 
of record of zoning board of appeals (La. 
App.), 334 

Landowner’s challenges to rezoning that 
changed permissible residential densities 
from three dwelling units per acre to one 
unit per five acres is not ripe for adjudica- 
tion when landowner had not applied for 
development permit or variance (N.C. 
App.), 240 

Statute governing time limit for suing did 
not apply to property owners when they 
were not given timely notice of the county’s 
action that begins time period (Fla. App.), 
153 

Trial court erred in ordering approval of sub- 
division without considering all ordinance 
standards for access and design and in 
ordering approval of street variance be- 
cause variances are within discretion of 
plan commission (Ind. App.), 223 

Whether nonconforming use was abandoned 
is factual issue for jury to decide rather 
than law issue for judge to decide when 
mixed use was made of residential uses in 
commercial zone (Ala. App.), 148 


PUBLIC FACILITIES 

Although county did not previously have 
the authority to purchase property and 
transfer it to the state for prison, it does 
have such authority when given power 
via state legislation (N.C. App.), 241 

Local residents’ unsubstantiated fears of in- 
creased crime resulting from siting of in- 
mate work release facility do not justify 
denial of conditional use permit (Wash. 
App.), 392 

Sign announcing closing of courts and of- 
fices in “observance of Good Friday” vio- 
lates establishment clause, but actual clos- 
ing does not (U.S. trial, Ky.), 225 


PUBLIC LAND 

Borough does not have to conduct public 
bidding process when it leases public prop- 
erty to builder of 250-foot telecommunica- 
tions tower because lease is not sale of 
property and does not involve spending 
public funds (Pa. App.), 318 

Town’s lease of public parkland to private 
corporation for private summer cottages, 
ultimately to finance restoration of park, is 
invalid when it excludes public and is de- 
signed to make profit for private entity 
(N.Y. App.), 62 


PUBLIC UTILITIES 


Although trial court correctly held county to 
its promise to provide equitable sewer rates, 
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it exceeded its authority in setting new 
rate (Ala.), 42 

Board of selectmen’s refusal to give writ- 
ten assurance that the proposed sewer 
extension is consistent with town com- 
prehensive plan is valid when plan calls 
for environmentally sound development 
in areas served by sewer system (Me.), 
299 

Electric utility company does not have to 
obtain a special use permit to install elec- 
trical transmission line and substation be- 
cause state utility law preempts local zon- 
ing ordinance (Ill. App.), 329 

Homeowners’ suit against power company, 
claiming that power lines emit unreason- 
ably dangerous electric and magnetic fields, 
is violation of state Public Utilities Act in 
that it interferes with public utility com- 
mission policy (Cal.), 44 

On land outside of city limits, city can refuse 
to provide sewer service or condition ser- 
vice on annexation even if land is in 
municipality’s sewer service territory as 
established by interlocal agreement (Fla.), 
118 

Ordinance requiring owners of communica- 
tions facilities to move facilities under- 
ground at their own expense is not pre- 
empted by state law and does not constitute 
a taking of property (Colo. App.), 79 

Privately owned communications tower is 
not permitted use “by a public service cor- 
poration for public utility purposes” or 
“similar to and compatible with permitted 
uses” (Pa. App.), 38 


RECREATION 

Conditional use permit issued to landowner 
for racetrack is valid when it is fairly de- 
batable for city council to find that auto- 
mobile racetrack is form of public amuse- 
ment similar to pool hall or golf driving 
range (Va.), 248 

Ordinance permitting recreation facilities on 
agricultural property allows three-day rally 
with camping, concerts, and vendors, but 
use of residential property for rally park- 
ing violates ordinance (Ga.), 120 

Ordinance prohibiting Jet Ski-type watercraft 
from using park district launch 5.5 days of 
the week is violation of permit issued by 
the Army Corp of Engineers because it 
prevents public’s full and free use of river 
and interferes with navigation (Ill. App.), 
155 

Regional park district’s proposed condem- 
nation of railroad’s right-of-way for recre- 
ation trail to run parallel to railroad is 
valid when trail would not substantially 
impair the railroad’s existing use of the 
property (Minn. App.), 265 

Town’s lease of public parkland to private 
corporation for private summer cottages, 
ultimately to finance restoration of park, is 
invalid when it excludes public and is de- 
signed to make profit for private entity 
(N.Y. App.), 62 





Zoning ordinance’s density and setback re- 
quirements for recreational vehicle camp- 
grounds is not impermissible spot zoning 
when campground is unique but require- 
ments apply to present and future vehicu- 
lar campsites (Pa. App.), 72 


REDEVELOPMENT 

City may condemn downtown parking lots 
for commercial redevelopment when pub- 
lic purpose is stimulation of commercial 
growth and removal of economic stagna- 
tion (N.D.), 98 

Landowner is not excused from permit con- 
dition of rebuilding own dilapidated re- 
taining wall on basis that adjacent land- 
owners will not allow access when statutes 
give license of entry to make repairs (N.Y. 
App.), 237 


RELIGIOUS INSTITUTIONS 

Approval of child care center does not re- 
quire site plan and variance approval sepa- 
rate from site plan approval of church be- 
cause child care center is accessory use to 
church (N.J. App.), 233 

Church building used for religious and secu- 
lar meetings does qualify as church in resi- 
dential zone (N.C.App.), 32 

Church members have stated violations of 
federal constitution and Religious Free- 
dom Restoration Act when city passed 
alderman’s rezoning prohibiting church 
use (U.S. trial, Ill.), 121 

City’s display of creche, menorah, snow- 
man, Santa Claus, and sled on city hall 
plaza violates establishment clause of 
First Amendment (U.S. App., 3rd Cir.), 
130 

Congress exceeded its authority in passing 
the Religious Freedom Restoration Act of 
1993 because it went beyond its power to 
enforce the Constitution and infringed on 
the judiciary’s power to define constitu- 
tional violations (U.S.), 285 

Congress was empowered by Section 5 of the 
Fourteenth Amendment to enact the Reli- 
gious Freedom Restoration Act of 1993 and, 
in so doing, did not usurp the judiciary’s 
power to interpret the Constitution (U.S. 
App., 5th Cir.), 145 

Cross erected by private citizens in city park 
and designated as a war memorial violates 
establishment clause of U.S. Constitution 
(U.S. App., 9th Cir.}, 99 

Demolition permit ordinance requiring “cool- 
ing off” period before church can demol- 
ish school improperly infringes on church’s 
right of free exercise of religion (Wash.), 
179 

Display of Latin cross in public park violates 
California Constitution, although cross is 
a prominent landmark (U.S. App., 9th Cir.), 
110 

Inability to sell home for nine months is in- 
sufficient evidence of unnecessary hard- 
ship to justify variance to convert resi- 
dence into synagogue (Pa. App.), 281 
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Law prohibiting night parking along road 
near site of outdoor spiritual gatherings 
does not substantially interfere with con- 
stitutional free speech or associational rights, 
or rights under Religious Freedom Resto- 
ration Act, but may burden constitutional 
free-exercise rights (U.S. trial, IN.Y), 133 

Rezoning to accommodate church’s cemetery 
is unjustified when proposal is not in ac- 
cord with the village’s comprehensive plan 
and cemetery is commercial, not religious, 
use (N.Y. trial), 134 

Under city ordinance, rescue mission is not 
rooming house requiring special permit 
when mission is conducted by organiza- 
tion providing shelter and religious and 
other types of aid to disadvantaged per- 
sons (N.Y. App.), 167 

Zoning ordinance requiring church to obtain 

special use permit for any building alter- 

ation or extension violates freedom of reli- 
gion in Missouri when not based on safety 

considerations (Mo. App.), 230 


RENT CONTROL 

Majority shareholders in underinsured co- 
operative building destroyed by fire, which 
had been partially rented to rent-controlled 
tenants, may be ordered to restore the build- 
ing, although restoration may cost more 
than market value (N.Y. App.), 313 

Owner of mobile home park whose due pro- 
cess rights were violated by city’s control 
of rent increases is not entitled to sue claim- 
ing taking when remedy can be obtained 
under rent control regulations (Cal.), 361 

Rent control ordinance that permits small- 
scale landlords to negotiate market rents 
for new tenants of vacant unit but requires 
large-scale landlords to file hardship ap- 
plication is rationally related to goal of 
affordable housing (U.S. trial, N.J.), 161 


REZONING 

Amendments to comprehensive land-use 
plans are legislative decisions that are sub- 
ject to “fairly debatable” standard of re- 
view rather than strict scrutiny even when 
being sought as part of rezoning of indi- 
vidual parcel of land (Fla.), 295 

Applicant must resubmit rezoning applica- 
tion to regional planning commission be- 
fore proceeding to county after changing 
rezoning request to classification allowing 
more extensive uses than initial regional 
application (Tenn.), 382 

City’s denial of rezoning from residential to 
commercial general is arbitrary when prop- 
erty is designated as primary commercial 
area on city plan and only justifications 
claimed are traffic congestion and the need 
for affordable housing (Fla. App.), 255 

City’s deviation from zoning called for in 
sector plan for recently annexed area is 
rezoning that must comply with rezoning 
requirements (N.M. App.), 132 

County’s settlement agreement constitutes 

invalid contract zoning when it obligates 








county to rezone property of landowner 
denied rezoning and bypasses required 
due process (Fla. App.), 116 
Evidence that property would be more valu- 
able and more easily developed if rezoned 
does not establish significant detriment 
sufficient to require rezoning to higher 
density residential (Ga.), 190 
Ordinance requiring majority vote of city 
council to adopt planning commission rec- 
ommendation and three-quarters vote to 
reject recommendation is invalid because 
it conflicts with statute requiring majority 
vote to adopt recommendation (Ohio App.), 
380 
Owner failed to prove that refusal to rezone 
from manufacturing to residential classifi- 
cation was unreasonable when owner's 
experts were not able to support their con- 
clusions with specific facts about need for 
the use, usability of the property, and area 
trends (Ill. App.), 330 
Protest provision in zoning statute is uncon- 
stitutional when it merely vetoes rezoning 
on protest and contains no standards or 
legislative bypass provision which would 
allow for review of protest (S.D.), 247 
Referendum petitions opposing rezoning or- 
dinance are invalid without standards and 
guidelines report that contains conditions 
of rezoning (Ariz. App.), 150 
Regulatory taking occurs when county de- 
nies rezoning request from open space clas- 
sification to residential classification be- 
cause of inadequacy of existing schools 
(Md. App.), 52 
Rezoning for neighborhood convenience cen- 
ter of 14.9-acre site, one-half mile from 
plan designated site, is not illegal spot 
zoning when evidence supports conclu- 
sion that rezoning is compatible with neigh- 
borhood uses (N.C. App.), 379 
Rezoning of city area precluding owners in- 
tended use of neighborhood lounge is not 
unconstitutional regulatory taking when 
there are no showings that police power is 
exceeded or that pursuit of local zoning 
remedies would be futile (Ga.), 119 
Rezoning ordinance is valid when property 
and proposed rezoning were subjects of 
public notice (Ark.), 109 
Rezoning to accommodate church’s cemetery 
is unjustified when proposal is not in ac- 
cord with the village’s comprehensive plan 
and cemetery is commercial, not religious, 
use (N.Y. trial), 134 
Zoning of parcel not developed within a year 
does not revert when resolution is am- 
biguous about whether development on 
all three involved zoning classifications 
must begin within a year (N.Y. App.), 207 
Zoning ordinance reclassifying oceanfront 
property from residential and commercial 
to marine recreational and prohibiting resi- 
dential development is not unconstitutional 
taking of property when landowner can- 
not overcome presumption of constitution- 
ality of ordinance (N.Y. App.), 314 












Zoning ordinance requiring unanimous vote 
of town board to pass ordinance amend- 
ment against recommendation by plan- 
ning commission does not apply to proce- 
dural provision such as requirement of 
unanimity itself (Wis. App.), 288 


SHOPPING CENTERS 

County ordinance requiring merchant to ob- 
tain a license before advertising “closing 
out” sale infringes on merchant's constitu- 
tional right to engage in truthful and non- 
misleading commercial speech and is in- 
valid prior restraint (Md.), 261 

Municipal council abuses its discretion in 
denying application to construct shopping 
center when it is use allowed by right in 
business zone (Pa. App.), 100 


SIGNS AND BILLBOARDS 

Anti-abortion demonstrator has not vio- 
lated sign ordinance when there is no 
evidence that his crosses placed on city 
easement in front of doctor’s residence 
are signs as defined by city ordinance 
(Tex. App.), 105 

Billboard business license tax is not preempted 
by state Billboards Act, does not violate 
free speech rights, and is not unconstitu- 
tionally prohibitive or confiscatory (Mo. 
App.), 199 

City does not have to justify ordinance limit- 
ing construction and relocation of billboards 
by showing that it would advance the city’s 
interests in esthetics and traffic safety (U.S. 
App., 9th Cir.), 252 

Ordinance making pole signs subject to re- 
moval after amortization period, but ex- 
empting certain small signs, is preempted 
by state statute (Cal. App.), 362 

Ordinance restricting the size, height, and 
hours of display of freestanding signs does 
not violate First Amendment, cause an un- 
constitutional taking, conflict with non- 
conforming use statute, or violate equa! 
protection rights of owners (U.S. trial, Ky.), 
297 

Sign ordinance is invalid when it impermis- 
sibly distinguishes corporate and official 
flags from all other flags, and these provi- 
sions are not severable from remainder of 
ordinance (Ill. App.), 222 

Signs erected in agricultural areas adjacent 
to highways are violations of state High- 
way Beautification Act because agricul- 
ture areas are not “business areas” where 
billboards are allowed (Ala.), 325 

State highway and transportation department 
can look behind city’s motives in annexing 
and zoning land for commercial use and 
may deny permit for billboard when land 
is zoned commercial merely to erect bill- 
boards (Ark.), 3 

Statute that limits the size, number, and con- 
tent of business signs that can be displayed 
by sexually oriented businesses is not an 
unconstitutional content-based restriction 

on free speech (N.J. App.), 235 
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Zoning ordinance violates First Amendment 
when it requires removal of off-premises 
noncommercial signs but not on-premises 
noncommercial signs (U.S. App., 1st Cir.), 
14 


SITE PLANS 

Before final approval of conditional use per- 
mit, developer must submit complete final 
plans when zoning ordinance requires trans- 
mittal of “complete final plans” (N.C. App.), 
242 

Following grant of use variance, site plan 
review required consideration of statutory 
“negative criteria,” and board was entitled 
to consider ordinance enacted after grant 
of variance in denying site plan approval 
(N.J. trial), 268 

Township may enforce terms of permit and 
site plan, requiring pavement of driveway 
and planting to stabilize exposed areas 
after completion of construction (Pa. App.), 
214 


SOLID WASTE DISPOSAL 

State statutes regulating closure of landfill 
preempt local laws dealing with technical 
matters of landfill, although landfill op- 
erator may be required to conform to local 
site plan requirements (N.H.), 129 


SPECIAL EXCEPTIONS 
Denial of special exception for gun club in 
agricultural area is justified when oppo- 


nents present evidence of health hazards 
from lead shot and impact of noise on 
property values (Ind. App.), 191 

Special exception for subdivision may not 
be denied when applicant meets specific 
standards and other standards are so 
vague as to deprive commission of au- 
thority to use them as basis of denials 
(Conn. App.), 327 

Zoning agency has violated federal Tele- 
communications Act when denial of spe- 
cial exception to mount wireless anten- 
nas is made without substantial evidence, 
discriminates among providers, and pro- 
hibits new technology (U.S. trial, N. M.), 
310 


SPECIAL PERMITS 

City development department has no au- 
thority to issue permits for revised site 
plan for assisted living facility that includes 
an expanded foundation and external at- 
tachments not part of original special per- 
mit for site plan (Mass. App.), 15 


SPECIAL PURPOSE DISTRICTS 

Water service association is not protected 
by federal statute from intrusion of its 
service area by city water service when 
association has not installed lines in dis- 
puted area, has not made service avail- 
able to area, and has not obtained state 
certificate of necessity to do so (U.S. App., 
6th Cir.), 88 
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SPECIAL USE PERMITS 

Decision to grant special use permit to non- 
profit corporation for Irish cultural center 
on former college site is not improper when 
corporation has substantially scaled back 
proposals to reduce noise and traffic im- 
pacts (N.Y. App.), 347 

Denial of special use permit for private air- 
port in area developing as rural residential 
is not unreasonable when city bases denial 
on potential excessive noise, danger to public 
safety, and sound land-use planning (N.D.), 
350 

Denial of special use permit is justified where 
proposed use, if allowed, would violate 
zoning ordinance (N.Y. App.), 168 

Landowner does not have vested right to 
construct and operate a solid waste trans- 
fer station without a special use permit 
when no building permit was issued be- 
fore ordinance was amended requiring spe- 
cial use permit (N.C. App.), 273 

Special use permit for medical office may not 
be denied based on generalized objections 
of neighbors (N.Y. App.), 316 

Under city ordinance, rescue mission is not 
rooming house requiring special permit 
when mission is conducted by organiza- 
tion providing shelter and religious and 
other types of aid to disadvantaged per- 
sons (N.Y. App.), 167 


SPOT ZONING 

City’s denial of rezoning from residential 
to commercial general is arbitrary when 
property is designated as primary com- 
mercial area on city plan and only justifi- 
cations claimed are traffic congestion and 
the need for affordable housing (Fla. 
App.), 255 

Rezoning for neighborhood convenience cen- 
ter of 14.9-acre site, one-half mile from 
plan designated site, is not illegal spot 
zoning when evidence supports conclu- 
sion that rezoning is compatible with neigh- 
borhood uses (N.C. App.), 379 

Zoning ordinance’s density and setback re- 
quirements for recreational vehicle camp- 
grounds is not impermissible spot zoning 
when campground is unique but require- 
ments apply to present and future vehicu- 
lar campsites (Pa. App.), 72 


STANDING 

Abutters have standing to challenge exten- 
sion of nonconforming mobile home park 
based on finding that their property would 
be negatively affected by increased pedes- 
trian traffic (Mass. App.), 196 

Citizens with no special interest may sue to 
challenge city’s compliance with Act with- 
out exhausting administrative remedies 
(Cal. App.), 5 

Home builders’ association lacks standing to 
challenge increase in building permit fee 
to pay for private engineers to assist code 
enforcement officer when association has 
no interests at stake (Va.), 146 





Landowners who are specially damaged by 
building code violation have standing to 
attempt to enforce code (Fla. App.), 47 

Mass Gathering Act, which provides no time 
frame within which state must act on per- 
mit application, is unconstitutional, and 
rally organizers who did not apply for 
permit before holding event have stand- 
ing to challenge the law (Ga.), 120 

Nonprofit corporation and county residents 
do not have standing to raise dormant 
commerce clause challenge to state statute 
that mandates subscription to garbage col- 
lection service even though residents are 
inevitably charged for curbside recycling 
service (U.S. App., 9th Cir.), 306 

Opponents of the zoning board’s approval of 
developer’s plans for residential subdivi- 
sion do not have standing to sue unless 
they have personal or property rights af- 
fected by the decision (Md. App.), 226 

Private citizen lacks standing to initiate crimi- 
nal proceedings for enforcement of zoning 
ordinances (Miss.), 128 

Taxpayers lack standing under statute to chal- 
lenge city’s proposed sale of water system 
to regional authority (N.Y. trial), 97 

Township governing body has standing to 
contest zoning board’s grant of noncon- 
forming status to car repair business when 
adjacent neighbors were not notified of 
related public hearing (N.J. App.), 309 

Wastewater charge, based on usage, is user 
fee, not tax that must be approved by vot- 
ers, and organizations that do not pay charge 
lack standing to challenge it (Mo. App.), 
304 


SUBDIVISION 

Adjoining owner is not entitled to court or- 
der requiring community to rescind sub- 
division approval when zoning authori- 
ties approved subdivision in alleged 
violation of nonmandatory provisions of 
zoning ordinance (La. App.), 260 

Amendment of subdivision regulations to 
change the “parcel of record” date from 
1978 to 1990 in order to retroactively 
exempt illegal subdivisions after 1978 is 
invalid (Md. App.), 157 

City’s policy of dividing land development 
activities into two projects, each requiring 
a separate series of permits, does not vio- 
late developer’s due process rights (U.S. 
App., 5th Cir.), 106 

County cannot refuse to record plat showing 
lots larger than 10 acres, based on con- 
cerns about health, safety, and welfare, 
where statute specifically exempts divi- 
sions into lots greater than 10 acres from 
subdivision regulations (N.C.), 171 

In order for denial of subdivision on the basis 
of prematurity to be appropriate, that de- 
velopment, rather than future development, 
must pose hazard (N.H.), 57 

In order to be approved, proposed subdivi- 
sion does not have to replicate residential 
densities on adjacent properties when pro- 
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posal is consistent with zoning and subdi- 
vision regulations and comprehensive plan 
(Ky. App.), 298 

Neighboring owners’ testimony about severe 
flooding and runoff problems is sufficient 
to support planning board’s denial of sub- 
division application (N.Y. App.), 208 

Requiring developer to acquire rights-of-way 
over property owned by third parties as 
condition for plat approval is neither arbi- 
trary and capricious, nor unconstitutional 
taking (Wash. App.), 251 

Series of conveyances resulting in several 
owners holding parcels of less than 35 acres 
violates statute that requires permit for 
division into three or more lots and ex- 
empts divisions where parcels are 35 acres 
or more (Wyo.), 217 

Surety’s promise in subdivision performance 
bond lasts beyond three-year lifespan of 
statutory bonds when performance bond 
was issued with stated intent for it to be 
valid until completion of specified subdi- 
vision improvements (N.Y. App.), 239 

Time limit on city suing to recover costs of 
removing silt when developer's subdivi- 
sion siltation devices failed is five-year 
statute of limitations that began when de- 
vices began to fail (Mo. App.), 231 

Trial court erred in ordering approval of sub- 
division without considering all ordinance 
standards for access and design and in 
ordering approval of street variance be- 
cause variances are within discretion of 
plan commission (Ind. App.), 223 


TAXATION 

Billboard business license tax is not preempted 
by state Billboards Act, does not violate 
free speech rights, and is not unconstitu- 
tionally prohibitive or confiscatory (Mo. 
App.), 199 

Landowners’ challenge to tax statute is pre- 
mature when owner has not proved that 
some land is overassessed and some is 
underassessed (Wis.), 358 

Wastewater charge, based on usage, is user 
fee, not tax that must be approved by vot- 
ers, and organizations that do not pay charge 
lack standing to challenge it (Mo. App.), 
304 


TELECOMMUNICATIONS 

Board did not err in finding tower intended 
for private commercial use is a communi- 
cation tower rather than a television/FM 
broadcast tower (Pa. App.), 175 

Borough does not have to conduct public 
bidding process when it leases public prop- 
erty to builder of 250-foot telecommunica- 
tions tower because lease is not sale of 
property and does not involve spending 
public funds (Pa. App.), 318 

County’s third moratorium on cellular com- 
munications towers, imposed without no- 
tice or hearing, violates state law and fed- 
eral Telecommunications Act when it 
discriminates in favor of earlier providers 





and prevents provision of newest digital 
technology (U.S. trial, Ala.), 359 

Denial of variance to build telecommunica- 
tions tower is arbitrary when board of ad- 
justment improperly considers whether ap- 
plicant addressed alternative sites (N.J. trial), 
342 

Evidence supports site plan approval and 
conditional use permit for construction of 
cellular telephone silo when silo mitigates 
visual impact of what otherwise would 
have been 150-foot monopole (N.Y. App.), 
209 

Monopole antenna for cellular telephone ser- 
vice is not “building” for purposes of height 
limitations and, as public service provider, 
company proposing monopole is entitled 
to have variance considered under less 
demanding area variance standard (N.Y. 
trial), 376 

Proposed extension of communications tower 
or building of new towers is not a subdivi- 
sion or development, exempt from pend- 
ing ordinances (Pa. App.), 175 

Remand of denial of conditional use permit 
for cellular phone tower is appropriate in 
light of Telecommunications Act of 1996 
provisions relating to local zoning author- 
ity when denial may relate to the act’s 
protection of open competition (Wis. App.), 
147 

State police communications tower is subject 
to local zoning (Mich. App.), 197 

Zoning agency has violated federal Telecom- 
munications Act when denial of special 
exception to mount wireless antennas is 
made without substantial evidence, dis- 
criminates among providers, and prohib- 
its new technology (U.S. trial, N. M.), 310 


TRANSPORTATION 

City’s decision to allow light rail on arterial 
street is not inconsistent with city’s trans- 
portation master plan calling for that use 
of the street (Utah), 386 


VARIANCES 

Adult cabaret, which operated in violation of 
zoning code for about six years, is not 
entitled to variance based on city’s delay 
in enforcing ordinance or because it will 
suffer a loss of income if variance is denied 
(Pa. App.), 140 

Although board of zoning appeals has no 
inherent power to alter or vacate its deci- 
sion after it is made, it may revoke vari- 
ance when it was granted subject to rea- 
sonable and clearly stated conditions that 
are subsequently violated (Ind. App.), 224 

Application to modify condominium build- 
ings that are permitted use in district but 
are nonconforming as to number of units 
calls for bulk variance when modifications 
would not increase number of units (N.J. 
trial), 343 

Because law at time of appeals court decision 
is applicable law, denial of building per- 
mit for attached garage is proper when 





applicant cannot meet 10-foot setback re- 
quirement enacted in good faith after court 
earlier ordered issuance of variance for 
garage (N.Y. App.), 58 

Board member's expert testimony before the 
board, leading to granting of requested 
variances, creates potential conflict of in- 
terest that invalidates board’s actions (N.J. 
App.), 201 

Board of adjustment’s decision to grant vari- 
ance from rear yard requirement for res- 
taurant dumpster enclosure was illegal, 
arbitrary, and capricious because board 
did not make required findings (Utah App.), 
286 

Board’s denial of variance to increase selling 
area in shopping center is arbitrary where 
traffic increase would be minimal and an- 
chor tenant needed space to remain com- 
petitive (N.Y. App.), 377 

Conditions imposed on variance for bar/ 
restaurant expansion in residential zone 
are proper when they relate to protecting 
neighborhood from loud music and park- 
ing problems (N.Y. App.), 135 

Denial of application for area variance may 
not be based on community opposition 
but must be result of weighing benefit to 
applicant against detriment to the health, 
safety, and welfare of community (N.Y. 
App.), 31 

Denial of use variance on the basis that hard- 
ship was self-inflicted by landowner is 
proper when land could have been devel- 
oped prior to landowner’s creation of ease- 
ment limiting access to site (Pa. App.), 73 

Denial of variance to build telecommunica- 
tions tower is arbitrary when board of ad- 
justment improperly considers whether ap- 
plicant addressed alternative sites (NJ. trial), 
342 

The fact that land purchaser knew that land 
was subject to certain zoning restrictions 
should not preclude purchaser from seek- 
ing variance from those restrictions, but if 
variance is denied, purchaser's prior know]l- 
edge is sufficient reason to defeat takings 
claim (Minn. App.), 301 

Following grant of use variance, site plan 
review required consideration of statutory 
“negative criteria,” and board was entitled 
to consider ordinance enacted after grant 
of variance in denying site plan approval 
(N.J. trial), 268 

Grant of area variance is valid when zoning 
board of appeals balances benefit to appli- 
cant against detriment to community’s 
health, safety, and welfare (N.Y. App.), 30 

Hardship justifying office use variance is not 
void as being self-created when bank re- 
ceived property at foreclosure and prior 
restaurant use had lost nonconforming sta- 
tus because of septic system problems (N.Y. 
App.), 348 

Height variance not appropriate where ap- 
plicant shows property is unsuitable only 
for its proposed use but not other uses (Pa. 
App.), 39 
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Housing authority is entitled to lot size, width, 
and setback variances to build duplex on 
undersized corner lot when lot existed prior 
to ordinance, strict adherence to the re- 
quirements would prevent building on the 
lot, and other lots in the neighborhood are 
also zoned for duplex use and have similar 
deficiencies (Mo. App.), 305 

In order to meet floor area ratios, develop- 
ment rights from adjoining site previously 
granted variance cannot be obtained as 
transferrable development rights unless 
variance-granting authority reviews and 
approves proposal (N.Y.), 271 

In suit over variance, trial allowing all par- 
ties to present evidence is necessary if trial 
court is going to consider evidence outside 
of record of zoning board of appeals (La. 
App.), 334 

Inability to sell home for nine months is in- 
sufficient evidence of unnecessary hard- 
ship to justify variance to convert resi- 
dence into synagogue (Pa. App.), 281 

Landowner’s challenges to rezoning that 
changed permissible residential densities 
from three dwelling units per acre to one 
unit per five acres is not ripe for adjudica- 
tion when landowner had not applied for 
development permit or variance (N.C. 
App.), 240 

Nonconforming gasoline service station is 
not entitled to variance for proposed ex- 
pansion of convenience store when latter 
is not accessory use to station (La. App.), 
333 

Owner of preexisting nonconforming du- 
plex is entitled to variance to enlarge 
and renovate building when tax records 
and building department report support 
finding that use was not abandoned (N.Y. 
App.), 315 

Owners are not entitled to variances by es- 
toppel from yard or lot requirements when 
township neither knew nor had reason to 
know of illegal plans to build wide homes 
on narrow lots (Pa. App.), 280 

Property owners are entitled to constructive 
variance when town board’s denial is not 
within statutory deadline (Mass. App.), 
193 

Statute limiting zoning board’s ability to grant 
use variance does not violate equal protec- 
tion because it reasonably relates to statu- 
tory purpose of giving cities in heavily 
populated areas greater ability to regulate 
land use (Ala.), 289 

Substantial evidence supports zoning board’s 
grant of area variance for fence around 
exhaust fans behind historically signifi- 
cant diner when board balanced applicant's 
benefit against detriment to neighborhood 
(N.Y. App.), 169 

Trial court erred in ordering approval of sub- 
division without considering all ordinance 
standards for access and design and in 
ordering approval of street variance be- 
cause variances are within discretion of 
plan commission (Ind. App.), 223 
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Trial court properly made its own findings 
without taking new evidence and reversed 
board’s denial of parking variance where 
board did not make findings (Pa. App.), 
142 

Uniqueness qualifying for property variance 
may be found to be combination of factors 
not faced by the typical landowner in com- 
mercial district (Pa.), 245 

Unnecessary hardship justifying variance for 
parking lot in multifamily zone is estab- 
lished when landowner shows that pre- 
paring site for conforming use would in- 
volve prohibitive costs to deal with site’s 
petroleum contaminants (Pa.), 246 

Use variance is properly denied where 
applicant’s hardship was caused by im- 
prudent financial decisions (N.Y. App.), 
349 

Variance applicant for office building on resi- 
dential parcel has not proved unnecessary 
hardship justifying variance without evi- 
dence that reasonable return could not be 
realized with permitted uses (N.Y. App.), 
136 

Variance from front yard setback for 14-unit 
apartment building on steep lot is void 
when landowner has not proved that smaller 
building would not provide reasonable eco- 
nomic return (Wash. App.), 322 

Variance from ordinance’s minimum lot size 
is unavailable when property had “merged” 
with the adjoining nonconforming lot be- 
fore it was purchased (N.Y. App.), 270 

Variance is not deemed approved when ap- 
plicant was timely notified of denial by 
letter from zoning board’s solicitor (Pa. 
App.), 319 

Variance may be reversed on appeal, even 
when it was deemed approved by statute, 
if application is not acted on in a timely 
manner (Pa. App.), 215 

While not reviewing master plan within last 
six years as required by statute may weaken 
presumption of validity of zoning, it is not 
valid basis for board of adjustment’s grant 
of variance for warehouse uses in transi- 
tion/ office district (N.J. App.), 23 

Zoning board’s denial of use variance for 
auto body shop on basis of board’s inter- 
pretation that shop is not allowed in in- 
dustrial zone is null and void when such 
shop is allowed in more restrictive indus- 
trial zone (N.Y. App.), 29 

Zoning board’s granting of area variance is 
valid when it is most feasible alternative 
for subdividing property, is supported by 
evidence on record, and will not harm 
environment (N.Y. App.), 137 


VESTED RIGHTS 

Applicant for conditional use permit for 
travel plaza has no vested right to county’s 
issued permit when village adopts in- 
terim ordinance exercising extraterrito- 
rial zoning authority over applicant's lo- 
cation prior to county’s grant of permit 
(Wis. App.), 394 





County may apply 650-foot setback, enacted 
after application for permit, to proposed 
crematorium if the regulation is necessary 
to protect public health and safety (Cal. 
App.), 45 

Developer does not have vested right to re- 
new building permits prior to moratorium 
on new adult entertainment establishments 
when construction was not substantially 
completed prior to moratorium (N.Y. App.), 
94 


Land developer does not have vested prop- 
erty right in “density bonus provision” 
when proposed development had not yet 
been approved before zoning was amended 
to eliminate density bonuses (U.S. trial, 
N.Y.), 272 

Landowner did not have vested right to com- 
plete proposed medical waste incinerator 
project at present site when there were no 
changes in land and major investment, in- 
cinerator itself, may be transferred to an- 
other site (N.Y. App.), 63 

Landowner does not have vested right to 
construct and operate a solid waste trans- 
fer station without a special use permit 
when no building permit was issued be- 
fore ordinance was amended requiring spe- 
cial use permit (N.C. App.), 273 

Landowner has right to civil rights damages 
and to complete construction of industrial 
building when landowner expended sub- 
stantial unrecoverable funds pursuant to 
issued permit, and town wrongfully re- 
voked building permit because of political 
pressure (N.Y. App.), 25 

Nonconforming marina owner does not have 
vested right to reconstruct marina when 
building permit for same was based on 
owner's inaccurate representations that new 
marina would not extend size of noncon- 
forming marina (N.Y. App.), 238 

Ordinance prohibiting issuance of liquor 
license and adult entertainment license 
for the same establishment is valid, and 
owners of existing establishments do not 
have vested rights in annual renewal of 
liquor and adult entertainment licenses 
(Ga.), 221 

Plat approval does not give developer vested 
rights to septic permits for 11 undevel- 
oped lots when developer did not submit 
application for the permits until after regu- 
lations governing septic permits were 
amended (Ind. App.), 258 

Rezoning to permit townhouses does not vest 
right of developer to build townhouses on 
remainder of parcel when developer in- 
stalled utilities and built few units but 
filed no site plan for further development 
(Va.), 389 


WASTE DISPOSAL 

Although sewage system was approved 
three years ago, building permit may be 
denied on basis of sewage system that 
was inadequate at time of application 
(Pa. App.), 213 
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Although trial court correctly held county to 
its promise to provide equitable sewer rates, 
it exceeded its authority in setting new 
rate (Ala.), 42 

Federal law regulating cleanup of hazardous 
wastes preempts local zoning ordinance 
when law requires solidification of radio- 
active wastes on site but ordinance calls 
for its removal (U.S. App., 10th Cir.), 188 

Nonprofit corporation and county residents 
do not have standing to raise dormant 
commerce clause challenge to state statute 
that mandates subscription to garbage col- 
lection service even though residents are 
inevitably charged for curbside recycling 
service (U.S. App., 9th Cir.), 306 

Plat approval does not give developer vested 
rights to septic permits for 11 undevel- 
oped lots when developer did not submit 
application for the permits until after regu- 
lations governing septic permits were 
amended (Ind. App.), 258 

State recycling and solid waste management 
laws preempt local zoning ordinance re- 
quiring use variance for new recycling center 
included in amended county solid waste 
management plan certified by state (N_J. 
App.), 341 


WATER AND WATERCOURSES 

Developer is not deprived of due process by 
the water district’s denial of water meters 
and connections when district enacted mora- 
torium on new connections and allocated 
remaining connections on first-come basis 
(U.S. trial, Wash.), 108 

Neighboring owners’ testimony about severe 
flooding and runoff problems is sufficient 
to support planning board’s denial of sub- 
division application (N.Y. App.), 208 

Ordinance prohibiting Jet Ski-type watercraft 
from using park district launch 5.5 days of 
the week is violation of permit issued by 
the Army Corp of Engineers because it 
prevents public’s full and free use of river 
and interferes with navigation (Ill. App.), 
155 

Sovereign immunity does not bar land- 
owner's claim that city’s use of using 
public subdivision street is unlawfully 
diverting surface water onto owner's lot 
(Fla. App.), 366 

Three-acre minimum lot size for residential 
lots on Martha’s Vineyard is valid because 
of unusual need to protect coastal pond 
and rural resort island land-use character 
(Mass.), 336 

Water resource development fees designed 
to assure 110-year water supply are valid 
when developers benefit from these fees 
by being able to build (Ariz.), 149 


ZONING 

In order to reduce problems related to dog 
noise and odor, ordinance limiting num- 
ber of dogs per residential unit is valid 
without city first considering or conduct- 
ing any studies (Minn. App.), 229 





ZONING ORDINANCES 

State highway beautification law prohibit- 
ing unlicensed junkyard within 1,000 feet 
of highway right-of-way is not zoning law 
that allows nonconforming uses to con- 
tinue (Ala. App.), 182 





Statute Number Index 


ZD No. 1 
ZD No. 3 
ZD No.5 
ZD No. 7 
ZD No.9 
ZD No. 11 


1001-1010 
1011-1018 
1019-1037 
1038-1054 
1055-1069 
1070-1083 





Index by State 


Alaska 
Environment, 1055 


Arizona 
Conditional Zoning, 1019 
Rezoning, 1019 


Arkansas 
Housing, 1011 
Redevelopment, 1011 
Procedure, Administrative, 1038 
Waste Disposal, 1020 


California 
Agriculture, 1042 
Building Permits, 1056 
Dedications and Fees, 1012, 1039 
Educational Institutions, 1021 
Environmental Impact Statements, 1022, 
1040 
Highways and Streets, 1023 
Housing, 1024, 1041 
Redevelopment, 1042 


Colorado 
Comprehensive Plans, 1025 
Dedications and Fees, 1013 
Housing, 1025 
Intergovernmental Conflict, 1070 
Judicial Review, 1043 
Transportation, 1044 
Water and Watercourses, 1057 


Connecticut 
Open Space, 1071 


Florida 
Comprehensive Plans, 1026 
Economic Development, 1026 
Historic Preservation, 1072 





Georgia 
Coastal and Wetland Regulation, 1027 


Hawaii 
Planning, 1028 
Procedure, Administrative, 1073 


Idaho 
Agriculture, 1074 
Inverse Condemnation, 1045 
Procedure, Administrative, 1058 
Signs and Billboards, 1045 


Illinois 
Nuisances, 1046 


Indiana 
Environment, 1059 


Iowa 
Economic Development, 1075 
Eminent Domain, 1060 


Kansas 
Environment, 1047 
Pollution, 1076 
Subdivision, 1029 


Maine 
Coastal and Wetland Regulation, 1030 
Subdivision, 1077 


Maryland 
Environment, 1078 
Growth Management, 1079 


Michigan 
Agriculture, 1014 
Environment, 1001 
Inverse Condemnation, 1002 
Open Space, 1014 


Mississippi 
Agriculture, 1031 
Open Space, 1031 


Montana 
Annexation, 1048 
Enviroment, 1061 


New Jersey 
Agriculture, 1015 
Historic Preservation, 1015 
Open Space, 1015 
Recreation, 1015 


New Mexico 
Environment, 1049 


New York 
Agriculture, 1003 
Recreation, 1003 
Rent Control, 1050 


North Carolina 
Annexation, 1051 


Land Use Law December 1997 29 








indexes 





North Dakota 
Annexation, 1052 
Covenants, 1053 
Intergovernmental Conflict, 1032 
Zoning, 1032 


Ohio 
Environment, 1062 
Telecommunications, 1054 


Oklahoma 
Environment, 1004 


Pennsylvania 
Agriculture, 1016, 1080 
Appeals and Appeal Procedures, 1063 


Rhode Island 
Coastal and Wetland Regulation, 1005 
Housing, 1006 


South Carolina 
Day Care Centers, 1064 
Environment, 1007 


South Dakota 
Airport/Air Rights, 1065 
Energy, 1066 


Tennessee 
Open Space, 1008 
Waste Disposal, 1081 


Utah 
Agriculture, 1009 
Dedications and Fees, 1033 
Housing, 1017 
Interim Zoning, 1033 
Nuisance, 1009 
Planning, 1067 
Subdivision, 1009 
Inverse Condemnation, 1034 


Virginia 
Agriculture, 1018 
Coastal and Wetland Regulation, 1035 
Intergovernmental Cooperation, 1010 
Notice, 1068 
Waste Disposal, 1036 


Washington 
Economic Development, 1069, 1082 
Growth Management, 1037 


Wyoming 
Annexation, 1083 


30 December 1997 Land Use Law 








Subject Index 
AGRICULTURE 


California protects agricultural land from un- 
necessary inclusion in redevelopment 
project areas (Cal.), 1042 

Conservation districts may plan for recre- 
ational uses on agricultural land (N.Y.), 
1003 

Counties may adopt procedures to notify 
people acquiring land near agricultural 
uses of possible conflicts (Idaho), 1074 

Michigan authorizes municipalities to adopt 
ordinances allowing them to purchase de- 
velopment rights to protect agricultural 
land (Mich.), 1014 

Mississippi creates procedures for creation 
of agricultural districts to encourage con- 
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Hawaiicreates permit process task force (Ha- 
waii), 1073 


COASTAL AND WETLAND 

REGULATION 

Georgia enacts Coastal Management Act 
(Ga.), 1027 

Maine establishes a system for compensation 
for losses of freshwater or coastal wetlands 
(Me.), 1030 

Rhode Island creates coastal resources man- 
agement advisory committee to advise the 
state coastal resources management coun- 
cil on dredging policies (R.1.), 1005 

Virginia will develop an expedited process 
for issuing wetlands permits in emergency 
situations (Va.), 1035 


COMPREHENSIVE PLANS 

Florida allows expedited process for approv- 
ing plan amendments related to projects 
that create at least 100 jobs (Fla.), 1026 

Colorado clarifies that master plans are advi- 
sory only and encourages consideration of 
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Municipalities are subject to time limits in 
acting on conditional use applications and 
must issue written decisions, but may im- 


pose requirements not stated in ordinance 
(Pa.), 1063 


CONDITIONAL ZONING 

Owner and applicant must be given notice 
before property reverts to original classifi- 
cation if property was rezoned, conditioned 
on a schedule for development of a par- 
ticular use (Ariz.), 1019 


COVENANTS 
Covenants must contain provisions relating 
to modification of the covenant (N.D.), 1053 


DAY CARE CENTERS 
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ance with zoning laws in order to obtain 
state license (S.C.), 1064 


DEDICATIONS AND FEES 

California imposes new requirements on lo- 
cal agencies collecting development fees 
for public improvements (Cal.), 1039 

California redefines development fees and re- 
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imposition of fees and exactions (Cal.), 1012 

Developers have right of first refusal when 
land dedicated for school purposes is to be 
sold (Colo.), 1013 
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ECONOMIC DEVELOPMENT 

Counties are authorized to create rural enter- 
prise zones designed to assist economi- 
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Florida has created an expedited process for 
amending comprehensive plans for eco- 
nomic development projects that create at 
least 100 jobs (Fla.), 1026 

Local governments and state agencies are 
encouraged to expedite industrial proj- 
ects of statewide significance (Wash.), 
1069 
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designate economically distressed areas 
as economic development zones (Iowa), 
1075 
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School districts must make specified findings 
before acquiring agricultural land for use 
as a school site (Cal.), 1021 


EMINENT DOMAIN 

Prior owners given right of first refusal in 
sale of condemned but unused right-of- 
way property (Iowa), 1060 


ENERGY 
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erty (Mont.), 1061 
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tives for remediation of contaminated prop- 
erty (N.M), 1049 


ENVIRONMENTAL IMPACT 

STATEMENTS 

California amends time limits relating to 
completion of environmental impact re- 
ports and approval of development projects 
(Cal.), 1040 





A master environmental impact report may 
be prepared for certain projects, general 
plans, elements, plan amendments, and 
specific plans (Cal.), 1040 

The state Office of Intergovernmental Man- 
agement is no longer responsible for 
evaluation of the environmental impact 
of subdivisions and land projects or for 
evaluation of proposed subdivision maps 
(Cal.), 1022 


GROWTH MANAGEMENT 

In order to preserve existing neighborhoods 
and agricultural, natural, and rural re- 
sources state agencies may not approve 
certain projects that are not in priority 
funding areas after specified dates (Md.), 
1079 

Pilot program creates a bank of major indus- 
trial development locations outside of ur- 
ban growth areas (Wash.), 1037 


HIGHWAYS AND STREETS 

Emergency projects undertaken to repair a 
highway damaged by fire, flood, storm, 
earthquake, or earth movement are ex- 
empted from certain permit and environ- 
mental impact report requirements (Cal.), 
1023 

Prior owners given right of first refusal in 
sale of condemned but unused right-of- 
way property (Iowa), 1060 


HISTORIC PRESERVATION 

Historic preservation ordinances and com- 
mercial or nonprofit use of historic struc- 
tures are relevant to assessment of taxes 
(Fla.), 1072 

Municipalities are authorized to place 
propositions to voters for levies to ac- 
quire land for open space, recreation, 
and farmland and historic preservation 
(N.J.), 1015 


HOUSING 

Arkansas enacts Targeted Neighborhood En- 
hancement Plan Act to rehabilitate neigh- 
borhoods (Ark.), 1011 

California encourages housing projects by 
limiting challenges to housing projects to 
issues raised by end of public hearings 
(Cal.), 1041 

California will study ways of reducing the 
burden of preparing housing elements for 
rural counties with slow growth (Cal.), 
1024 

Colorado encourages consideration of afford- 
able housing in master plans and examina- 
tion of impediments to affordable housing 
(Colo.), 1025 

Rhode Island zoning laws must provide for 
reasonable accommodation in housing and 
otherwise, for persons with handicaps 
(R.L.), 1006 

Utah amends Housing Coordination and 
Planning Act to give higher priority to 
affordable housing initiatives with private 
developers (Utah), 1017 





INTERGOVERNMENTAL CONFLICT 

Colorado resolves to support the American 
Land Sovereignty Protection Act of 1996 
that will protect against inappropriate in- 
ternational designations of land in Colo- 
rado (Colo.), 1070 

North Dakota establishes procedures for re- 
solving extraterritorial zoning authority 
disputes (N.D.), 1032 


INTERGOVERNMENTAL 

COOPERATION 

Regional Competitiveness Act encourages 
partnerships for economic development 
planning (Va.), 1010 


INTERIM ZONING 
Municipalities may not impose impact fees 


in temporary zoning regulations (Utah), 
1033 


INVERSE CONDEMNATION 

Governmental entities must pay compensa- 
tion for removal of legally placed off-pre- 
mises signs (Idaho), 1045 

Property Rights Preservation Act calls for 
development of takings assessment guide- 
lines by state for use by state departments 
(Mich.), 1002 

Utah has created a private property ombuds- 
man to mediate and to assist state and local 
agencies in developing takings guidelines 
(Utah), 1034 


JUDICIAL REVIEW 
Colorado creates expedited review of local 
land-use decisions (Colo.), 1043 


NOTICE 

Buyers of residential property will receive 
notice that sellers make no representa- 
tions with respect to adjacent parcels 
(Va.), 1068 

Residents of areas subject to extraterritorial 
zoning are entitled to notice and propor- 
tional representation (N.C.), 1051 


NUISANCE 

Counties are authorized to demolish, repair, 
enclose, or clean up property (IIl.), 1046 

Counties may adopt procedures to notify 
people acquiring land near agricultural 
uses of possible conflicts (Idaho), 1074 

Subdivision plats must include notice of ag- 
ricultural protection areas within 300 feet 
(Utah), 1009 


OPEN SPACE 

Connecticut sets goals for acquisition of open 
space (Conn.), 1071 

Michigan authorizes municipalities to adopt 
ordinances allowing them to purchase de- 
velopment rights to protect agricultural 
land (Mich.), 1014 

Mississippi creates procedures for creation 
of agricultural districts to encourage con- 
servation of agricultural land (Miss.), 
1031 
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Municipalities are authorized to place propo- 
sitions to voters for levies to acquire land 
for open space, recreation, and farmland 
and historic preservation (N.J.), 1015 

Tennessee clarifies laws relating to execu- 
tion, cancellation, and tax treatment of open 
space easements (Tenn.), 1008 


PLANNING 

Hawaii establishes joint legislative com- 
mittee on land-use planning to study the 
state land-use law and to make recom- 
mendations for its modernization (Ha- 
waii), 1028 

Utah allocates funds to train and assist counties 
with developing land-use plans (Utah), 1067 


POLLUTION 

Kansas enacts a voluntary cleanup and prop- 
erty redevelopment act (Kan.), 1076 

Pennsylvania Air Pollution Control Act is 


amended to clarify agricultural exemption 
(Pa.), 1080 


PROCEDURE, ADMINISTRATIVE 

The Department of Pollution Control and 
Ecology is required to support responses 
to public comments on permit applications 
(Ark.), 1038 

Hawaii creates permit process task force (Ha- 
waii), 1073 

Hearing examiners may grant or deny vari- 
ous zoning and land-use applications 
(Idaho), 1058 


PUBLIC UTILITIES 

Counties are authorized to zone certain tele- 
communications towers operated by pub- 
lic utilities (Ohio), 1054 


RECREATION 

Conservation districts may plan for recreational 
uses on agricultural land (N.Y.), 1003 

Municipalities are authorized to place propo- 
sitions to voters for levies to acquire land 
for open space, recreation, and farmland 
and historic preservation (N.J.), 1015 
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REDEVELOPMENT 

Arkansas enacts Targeted Neighborhood En- 
hancement Plan Act to rehabilitate neigh- 
borhoods (Ark.), 1011 

California protects agricultural from unnec- 
essary inclusion in redevelopment project 
areas (Cal.), 1042 

Some cities and counties are authorized to 
designate economically distressed areas as 
economic development zones (Iowa), 1075 


RENT CONTROL 
Buildings rehabilitated with municipal loans 
are subject to rent control (N.Y.), 1050 


REZONING 

Hearing examiners may grant or deny vari- 
ous zoning and land-use applications 
(Idaho), 1058 

Owner and applicant must be given notice 
before property reverts to original classifi- 
cation if property was rezoned, conditioned 
on a schedule for development of a par- 
ticular use (Ariz.), 1019 


SIGNS AND BILLBOARDS 

Governmental entities must pay compensa- 
tion for removal of legally placed off-pre- 
mises signs (Idaho), 1045 


SUBDIVISION 

Municipalities must consider traffic impacts 
onadjoining municipalities when proposed 
subdivision crosses municipal boundaries 
(Maine), 1077 

Planning commissions may enact subdivi- 
sion regulations with extraterritorial ap- 
plication and may provide for fees in lieu 
of land dedication (Kan.), 1029 

Subdivision plats must include notice of ag- 
ricultural protection areas within 300 feet 
(Utah), 1009 


TELECOMMUNICATIONS 

Counties are authorized to zone certain tele- 
communications towers operated by pub- 
lic utilities (Ohio), 1054 





TRANSPORTATION 

Colorado creates state right of first refusal to 
acquire abandoned railroad rights-of-way 
(Colo.), 1044 

Municipalities must consider traffic impacts 
onadjoining municipalities when proposed 
subdivision crosses municipal boundaries 
(Maine), 1077 


WASTE DISPOSAL 

Alaska creates a privilege against disclosure 
and limited immunity for voluntary 
disclosure of the contents of a voluntary 
self-audit of environmental compliance 
(Alaska), 1057 

Applicants for hazardous waste permits must 
prepare community impact statements 
(Tenn.), 1081 

Arkansas limits the power of a municipal- 
ity to condemn property outside its cor- 
porate limits for a sewage collection sys- 
tem or sewage treatment plant (Ark.), 
1020 

Indiana authorizes certain municipalities to 
create brownfield revitalization zones 
(Ind.), 1059 

Kansas establishes process to allow state and 
landowners to enter into voluntary agree- 
ments to remediate contaminated sites 
(Kan.), 1047 

Solid waste permit applicants must disclose ef- 
forts to seek comments from area residents 
(Va.), 1036 

Voluntary Remediation Act provides incen- 
tives for remediation of contaminated prop- 
erty (N.M), 1049 


WATER AND WATERCOURSES 

Colorado creates a committee to study rela- 
tionship between water and land resource 
issues (Colo.), 1057 


ZONING 

North Dakota establishes procedures for re- 
solving extraterritorial zoning authority 
disputes (N.D.), 1032 





